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CHIEF-JUSTICE MARSHALL. 


D cin QUINCY ADAMS once said of his 
father that if he had done nothing else 
to deserve the approbation of his country 
and posterity, he might proudly claim it for 
the single act of making John Marshall Chief- 
Justice ; and surely, among the many noble 
legal minds which have graced the Supreme 
Court of the United States, Marshall stands 
out pre-eminently the greatest of them all. 
“ He was born,” said William Pinkney, “ to 
be the Chief-Justice of any country into 
which Providence should have cast him.” 

John Marshall was born on the 24th day 
of September, 1755, in the little village of 
Germantown, in Fauquier County, Virginia. 
His father was Thomas Marshall, a native of 
the same State He was a man of uncom- 
mon capacity and vigor of mind, and from 
him young Marshall received the greater 
portion of his education. John was the 
eldest son in a family of fifteen children, and 
of course was the earliest to engage the soli- 
citude of his father. The means of obtain- 
ing any suitable education in the little vil- 
lage wereat that period scanty and inadequate, 
and Thomas Marshall was thus compelled 
exclusively to superintend the education of 
all his children. How well he acquitted him- 
self of this duty may be inferred from the 
expressions which in after years frequently 
dropped from the lips of the Chief-Justice. 
“My father,” he would say, with kindred 
feeling and emphasis, “was a far abler 
man than any of his sons. To him I owe 
the solid foundation of all my own success 
in life.” 

At an early age Marshall commenced the 


study of the law ; but before he had obtained | 


7° 





a license to practise, the controversy between 
Great Britain and her American colonies 
began to assume a portentous aspect ; and 
throwing aside his Blackstone, the youth 
entered into the contest with all the zeal and 
enthusiasm of one full of the love of his 
country and deeply sensible of its rights and 
its wrongs. In 1775 he was madea lieutenant 
of a company of minute men, and from this 
period he remained constantly in service un- 
til the close of the year 1779. Retiring 
temporarily from active service, Marshall 
attended the course of law lectures of Mr. 
Wythe at William and Mary’s College, and 
in the summer of 1780 he was admitted to 
the bar. In October of the same year he re- 
turned to the army, and continued in the 
service until after the termination of Arnold’s 
invasion of Virginia. He then resigned his 
commission, and settled down to the practice 
of his profession. His wonderful intellectual 
powers and his profound legal knowledge 
soon gained for him a wide reputation, and 
he speedily rose to high distinction at the 
bar. In the spring of 1782 he was elected 
a member of the State Legislature, and in 
the autumn of the same year a member of 
the State Executive Council. Hecontinued 
in political life, holding various offices in his 
native State, until 1796. 

In 1796 he visited Philadelphia to argue 
before the Supreme Court the great case of 
Ware vs. Hytton, which involved the ques- 
tion of the right of recovery of British debts 
which had been confiscated during the Rev- 
olutionary War; and about the same time 
he defended the policy of the Mission to 
England and the treaty of peace negotiated 
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by Mr. Jay. These two arguments made 
him famous throughout the country, and his 
reputation became national. 

About this period President Washington 
offered him the office of Attorney-General of 
the United States, but he declined the honor. 
Upon the recall of Mr. Monroe, as minister 
to France, Washington earnestly solicited 
Mr. Marshall to accept the appointment as 
his successor ; this office he also declined, and 
General Pinckney of South Carolina was ap- 
pointed in his stead. The French govern- 
ment refused to receive Mr. Pinckney ; and 
Mr. Adams (who had then succeeded to the 
presidency), in 1797, appointed Mr, Mar- 
shall, General Pinckney, and Mr. Gerry en- 
voys extraordinary to the court of France. 
Mr. Marshall accepted the appointment ; and 
while, as is known, the mission was unsuc- 
cessful, Marshall won universal admiration 
for the consummate skill with which he pre- 
pared the official papers addressed to that 
government on that occasion. 

On his return home he resumed his pro- 
fessional practice ; but he was again diverted 
from it by a personal appeal from General 
Washington, who earnestly insisted that he 
should become a candidate for Congress. 
Reluctantly yielding to the wishes of Wash- 
ington, Mr. Marshall became a candidate, 
was elected, and took his seat in Congress 


~ in. December, 1799. While he was yet a 


candidate, President Adams offered him the 
seat on the bench of the Supreme Court 
then vacant by the death of Mr. Justice 
Iredell. He at once declined it. 

In the memorable session of Congress, 
1799-1800, Mr. Marshall took his full share 





in the debates, and was received with a dis- 
tinction proportioned to his merits. In May, 
1800, without seeking the office, he was ap- 
pointed Secretary of War ; but before he was 
called upon to enter upon the duties of the 
office, the rupture between the President and 
Colonel Pickering took place, and Mr. Mar- 
shall was appointed Secretary of State in the 
stead of the latter. The affairs of this de- 
partment he managed with great ability and 
success. On the resignation of Chief-Justice 
Ellsworth, Mr. Marshall was appointed in his 
place, and having been unanimously con- 
firmed by the Senate, he was on the 31st of 
January, 1801, commissioned as Chief-J ustice 
of the United States. He was then only forty- 
five years of age. From this time until his 
death, in 1835, he remained in this high 
office. 

Of the work of Marshall upon the bench 
volumes might be written ; but his decisions 
need no encomium, they speak for them- 
selves. Hon. E. T. Phelps, in an address 
delivered before the American Bar Associa- 
tion, fittingly says of the judgments of Mar- 
shall : “ Time has demonstrated their wisdom. 
They have remained unchanged, unques- 
tioned, unchallenged. All the subsequent 
labors of that high tribunal on the subject 
of constitutional law have been founded on, 
and have at least professed and attempted 
to follow them. There they remain. They 
will always remain. They will stand as 


long as the Constitution stands; and if 
that should perish, they would still remain 
to display to the world the principles upon 
which it rose, and by the disregard of which 
it fell.” 
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THE GIANT BRAKEMAN. 
By Irvinc BROWNE. 


[Zhe court will take judicial notice that no man can sit four feet eight inches high. Hunter v. 
New York, ete., R. Co., 116 WN. Y. 115.) 


IH UNTER, a brakeman on the top 
Of freight-car speeding o’er the rail, 
Was brought to an unpleasant stop 
By blow which laid him bloody, pale, 
And almost lifeless on the ground, 
Where subsequently he was found. 


"T was in a tunnel that he lay, 
Wherein some low arch-fiend had reared 
An arch of brick in such a way 
That from the top of cars appeared 
Of space in which to stand upright 
Just four feet seven inches’ height. 


This arch hit Hunter on the head 
While on the car he sat him down, 
And felled him to the ground like lead, 
With gash an inch below his crown, — 
At least such was his evidence ; 
Of standing he made no pretence. 


Of Hunter’s height there was no proof; 
The judge unto the jury said, 

“You must determine if that roof 
Could possibly hit Hunter’s head.” 

The twelve, impartial, true, and good, 

At Hunter looked, and said it could. 


Brown, J. 


Now ¢hzs court knows a thing or two; 
This story is too big a boo. 
To sit and butt the roof of hall 

Four foot seven above his seat, 
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A man must needs be nine feet tall; 
Such man we never meet. 


CHORUS OF JUDGES. 


No mighty Hunter, well says Brown, 
Has ever reared so high his crown. 


Brown, J. 


The tallest man in history 
Was Frederic’s Scottish giant; 
Eight feet three inches high did he 
Exalt his poll defiant. 


The skeleton of Irish Bierne, 
Adorning Surgeons’ College, 

With eight feet stature takes next turn 
Within authentic knowledge. 


Cuorus OF JUDGES. 


No man can sit four feet eight inches high; 
So he falls short of a recovery. 


Brown, J. 


We take no stock in Pliny’s tale 
Of eight-foot Arab chief, 

And Buffon’s wonder-stories fail 
Of rational belief. 


CuHorus oF JUDGES. 


Unless a man sits moderately short, 
He 'll seek in vain for standing in this court. 


Brown, J. 


So on the whole we're nothing loath 
To let Reed’s doughty client 

Go back again to get his growth 
Or prove that he’s a giant. 


“ Haight, Justice, did not sit;” but should he try, 
He could not sit four feet eight inches high. 
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They made no note of Phillips Brooks, 
Of Harlan or of Gray, 
The giant of religious books 


And biggest of JJ. 


Giant Despair and Jack’s big foe, 
And him whom David smote, — 

The first were ne'er in any show, 
The last was too remote. 


This case would naturally seem unique; 

But then another judge, by any flight, 
Could not imagine such a curious freak 

As man of nineteen feet seven inches’ height.’ 
But on the other hand a court has thought it wrong 
To say a woman’s foot is not eight inches long.’ 





JAPANESE JUSTICE. 


N my way to Aoyama, on the morning 

of the Imperial birthday, I naturally 

met many native friends, and among them 
one —- the junior judge of the Tokyo Court 
— the rencontre with whom suggests a few re- 
marks about Japanese justice and Japanese 
courts of law. Of late, in connection with 
the burning question of treaty revision, and 
the deep disinclination which some foreigners 
evince to come under Japanese jurisdiction 
even as the price of the complete and friendly 





opening of the Empire, I have been studying 
a little the methods and character of the 
Nippon criminal code. Thus I was recently 
in the court of the judge as a spectator, and, 
being politely invited to sit on the bench, 
watched with much advantage for a whole 
morning the procedure. It was a Criminal 
Court of First Instance, and the judge had 
on one side of him a secretary, on the other 
a registrar, all alike dressed in European 
frock-coats and side-spring boots. The 


1 “It only remains for me to say that we are entirely satisfied by the evidence before us that the open 





iron bridge, of which the plaintiffs complain in their bill, will not, in any material respect, impair the plaintiffs’ 
use of the alley, and never can do so until some one whose stature shall exceed nineteen feet and seven 
inches shall have occasion to enter the alley on the plaintiffs’ business.” Thayer, C. J.. Common Pleas of 
Pennsylvania, in Patterson v. Philadelphia, etc. R. Co. 

? Tallman v. Met. El. R. Co. 121 N. Y. 119._ In Gurley v. Pacific Ry. Co., Missouri Supreme Court, 
April 13, 1891, the Court observed: ‘‘ How a man of ordinary stature, walking between two ordinary freight: 
cars, could have the fleshy portion of his leg from his thigh down, eight or nine inches, mashed by the bump- 
ers or draw-heads, is beyond our comprehension. We regard this statement, as appears by the record, so 
contradictory to general knowledge that no court is bound to accept it.” Citing the principal case: “ To 
have received the wound the plaintiff did, in simply walking between the cars, if the cars were the ordinary 
freight-cars, plaintiff must have been of remarkable stature. It may be, on another trial, some intelligent 
explanation may be given how this wound could have been made; there is certainly none in this.” 
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, building itself exteriorly is plain, but char- 
acteristic and Oriental, with a dodecahedral 
tower and spiked roof-ridges. Inside it was 
simplicity itself — the floor matted, the walls 
whitewashed, the furniture either of the com- 
monest wood or the cheapest upholstery. 
The public, which did not attend, and seldom 
does, had its own benches behind the front 
seats reserved for the prisoners. At the 


side of the square apartment was a form re- | 


served for women prisoners, who are never 
numerous, —for women here seem hardly 
ever to do anything particularly wrong, leav- 
ing that and all other selfish and brutal 
habits to their “lords and masters.” In 
front of the judge’s green baize desk was a 
bar and a table, to which each prisoner ad- 
vances when his or her turn arrives. The 
judge, with black hair cropped close, colored 
necktie, and tightly buttoned coat, took his 
place unsaluted ; and the policemen on duty, 
in a uniform something like a yachting suit 
with brass buttons, bearing the Imperial 
chrysanthemum, and peaked caps, — never 
removed in court, — brought in the batch of 
offenders, roped two and two with box-cord, 
and manacled. There were eleven men and 
boys, and one woman ; and as they entered 
the court and took their seats in a long row 
on the front bench, the police-officers un- 
fastened each pair of handcuffs, and neatly 
- twisted the confining rope round and round 
the neck or wrist of each malefactor. When 
the eleven sat in a rather ill-looking row, 
facing the judge, and one observed that but 
two officers stood in the court, and two more 
only sat in cane-chairs by the door, the 
thought arose that escape by that open 
door into the bright sunshine outside, and 
thence into the busy bazar, would be a very 
simple and easy feat. But Japanese pris- 
oners are wonderfully polite, amenable, and 
reasonable. They bow to their custodians, 
and these to them; assist offended justice 
in the most submissive manner; and are on 
terms of almost exquisite good-breeding with 
the court and the officials from the time of 
capture to that of sentence. As one of a 








manacled couple approached the precincts of 
justice, the rope on his wrist galled a little, 
and with a bow he called his guards’ atten- 
tion to the fact, saying, as the officer adjusted 
first his blue spectacles and then the knot, 
“ Give me your honorable pardon. I cause an 
interruption.” “O jama ttashimas, — Oh 
dear, no!” replies the police-constable. “O 
Kinodoku sama,—The honorable deep re- 
gret!” “ Do ttashimaskite,— Don’t so much 
as mention it.”” There they were at last, all 
safely ranged fronting the judge, —ten men 
and a boy, and at the side of the court the 
woman, her head hanging down and face 
constantly concealed, but not handcuffed or 
roped up like the others; merely an officer 
with a sword following her. Only one or 
two countenances among the accused could 
be styled “ bad.” Some were decidedly quiet, 
good-looking individuals of the lower orders, 
and there was one offender who, like Bar- 
dolph, had stolen the pyx from an altar, — 
in the shape of a silver utensil from a Bud- 
dhist temple, — but his mild, innocent as- 
pect made one think he might plead that he 
was not so much a thief as a too enthusiastic 
and unreflecting collector of curios. One by 
one they were called in front of the judge, 
whereupon the secretary read the indictment, 
and for the most part the prisoners pleaded 
guilty, and received their sentences forth- 
with in the form of three or four months’ 
imprisonment, together with a more or less 
heavy fine, and kaushz, — that is to say, police 
surveillance, and loss of civil rights for six sub- 
sequent months. Japanese justice is admin- 
istered after the French mode. Mr. Cham- 
berlain, in “ Things Japanese,” justly says: 

“ The system of trial, as well! in civil as in 
criminal cases, is entirely inquisitorial. It was 
so in Old Japan, and is so in France, whence 
modern Japanese law comes. Formerly no 
convictions were made except on confession 
by the prisoner. Hence the use of torture, 
now happily abolished, and a tendency, even 
in civil cases, to suspect guilt in the defen- 
dant, although the theory is that the defen- 
dant must be presumed innocent until actually 
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proved to be the contrary. In this character- 
istic Japan but conforms to her continental 
models, and indeed to the universal usage of 
mankind, with the solitary exception of the 
English. The judge conducts the trial 
alone. All questions by counsel must be 
put through him. Counsel do not so much 
defend their clients as represent them. 
They even testify for their clients, strange 
as such a thing must sound to English ears, 
Another peculiarity is that husband and 
wife, parent and child, master and servant 
are prohibited from appearing as witnesses 
against each other. 

When about half the eleven male crimi- 


nals had been disposed of,— all of them plead- | 
ing guilty, to gain the easier judgments of the | 


First Court, — Tochida Tori was called to the 
bar. She had never once lifted her head 
during the proceedings, and stood before 
the judge in an attitude of shame and hope- 
lessness while the secretary read aloud how 
she had stolen thirteen sez’s worth of manjo 
—a kind of cake —and a measure of sugar, 
which she had sold for four sex, and with the 
money — about twopence — bought a bowl of 
rice. When asked by the judge if the charge 
was true, she murmured, “ Sayo de gozaimas,” 
and to all other questions uttered only a 
hopeless “He, he!” His honor made 
short work of her, adjudging as the measure 
of her crime one month’s imprisonment with 
hard labor, a fine of a few yen, and kaushi 
during six months. With the hysterical 
tremor which denotes great emotion in a 
Japanese, she turned, and was led away by 
an officer. In the adjournment which en- 
sued I ventured to ask the judge whether, 
since it was a first offence, and the woman 
had evidently been driven to her sin by ex- 
treme want, I might be permitted to pay the 
fine and promise her some help on emerging 








from gaol. The indulgence was easily granted, 
and Tochida Tori was presently brought back 
from prison in charge of a stern policeman 
in blue spectacles, with a sword and a note- 
book. She stood before me in the same at- 
titude, probably believing something worse 
than her sentence was coming from the 
junior judge at my side. Then this little 
dialogue ensued, as I was allowed to address 
her, — 

“Oh, Tori San! how many times have you 
stolen cakes and sugar?” 

“Never before, Danna Sama.” 

“Why did you do-it this time?” 

“T had run away from home, and my little 
money was gone. I was very hungry, I had 
no friends, and I took the first thing I could 
and sold it to buy gohan.” 

“Shall you steal again when you come 
out ?” 

“T would rather die than be again where 
I am to-day ; but I shall not come out, be- 
cause I have no money and nobody to pay 
the dakkiu.” 

“Well! here is the «ketorz. Your fine is 
paid, and when you come out of prison you 
must come to this address, and we will try 
to find you work.” 

Then she looked up. A comely counte- 
nance, full of sorrow, shame, surprise, and 
just one gleam of joy through the tears fill- 
ing her eyes, to show that she was glad to 
find an unexpected friend. Yet the gleam 
was worth a good deal more than many yen, 
and as, in Sydney Smith’s words, “ A never 
sees B in trouble without wanting C to help 
him,” I arranged afterwards with our good 
archdeacon — the friend of all his poor Jap- 
anese neighbors —to find some work for 
poor Tochida Tori when she emerged from 
her captivity. — Epwin ARNOLD (in Daily 
Telegraph ). 
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NATHAN DANE. 


By Henry A. CHANEY. 


{THE eminent Dr. Thomas Addis Emmet, of New York, himself the grandson of a distinguished lawyer. 
is known to have interested himself for years in collecting the portraits of early American statesmen, and in 
perpetuating them, where there was a risk of their ultimate loss, by causing them to be reproduced. The 
accompanying portraits of Dane, Kean, and Carrington are from etchings made by his order; and it is to 
his generosity that the “Green Bag” is indebted for their use. A large oil painting of Dane hangs in the 
Law School at Cambridge. ‘The likeness of Melancton Smith, which is kindly furnished by his granddaugh- 
ter, Mrs. Elizabeth S. Martin, of Green Bay, Wis., is from a rude drawing which was found in 1839, 
and which her husband, the late Morgan L. Martin, Esq., caused at that time to be engraved by Rawson, 
Hatch & Co. The picture of Governor Foote is from an oil painting owned by his son, Mr. John A. 
Foote, of Cleveland, who most obligingly caused it to be photographed for the use of the writer of this 


article. — Ep.] 


HERE was living in the Massachusetts 
town of Beverly, within the memory of 

men still active, a deaf old lawyer who wore 
to the end of his long life the costume of the 
last century, and whose name was Nathan 
Dane. This man was in some sense the 
Father of American Jurisprudence; the 
three conspicuous acts of his career, though 
distinct in themselves, all went to the foun- 
dation of such a system of American law as 
would help to make the young Republic a 
leader among the nations. In his youth 
he had drafted the most famous statute in 
American history; in his later years he pre- 
pared the first great compend of American 
law; and the crowning act of his last days 
‘was the endowment of a Harvard professor- 
ship from which have proceeded most of the 
leading treatises in American jurisprudence. 
Judge Story has said that the doing of these 
things was “ glory enough for one man in one 
age ;” John Quincy Adams declared that Lib- 
erty and Law were “associated till the judg- 
ment day with the name of Nathan Dane; ” 
and it was one of Webster’s periods that the 
authorship of the great Northwestern Ordi- 
nance would make that name “as immortal as 
if it were written on yonder firmament, blaz- 
ing forever between Orion and the Pleiades.” 
Where now are these splendid prophecies ? 
It came to pass, instead, that within fifty 








of his college chair was unabated, scarce one 
collegian in fifty so much as knew his name ; 
his ponderous digest had long since been 
displaced by its successors ; and the honors 
that belonged to him for his famous statute 
had been torn from him and given to another. 
His fate was like that of the new-slain knight 
in the border ballad :— 


‘His hound is to the hunting gone, 
His hawk to fetch the wild-fowl home, 
His lady’s away with another mate. 


O’er his white bones the birds shall fly, 
The wild deer bound, and foxes cry.” 


Dane was born on the 29th of December, 
1752, in the village of Ipswich, Mass., where 
the first of his family in this country had set- 
tled as early as 1638. He worked as a farm- 
hand for his father until he was twenty, and 
then in eight months and with but little aid 
fitted for Harvard College, where hé was 


| graduated in 1778, with a record of superior 


scholarship, in the same class with the father 
of George Bancroft. Then he taught school, 
and meantime studied law with William Wet- 
more, Judge Story’s father-in-law. As astu- 
dent, he was one of the first subscribers to a 
Philosophical Library, started at Salem by 


| Dr. Manasseh Cutler and others. He is said 


to have come quickly into a profitable prac- 
tice, but he kept his cases out of court as far 


years from his death, though the influence | as possible; and his course in this respect 
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was followed for the most part by the con- 
spicuously able Essex bar, in which he was 
a leader. At least one anecdote survives to 
certify to his ingenuity as a trial lawyer. He 
had to defend a man charged with the then 
capital crime of setting a dwelling-house on 
fire in the night-time. He saved his client 
from death by producing a calculation from 
President Willard of Harvard, which showed 
that the morning twi- 

light had begun to 








break a few minutes 
within the utmost 
limit of the time to 
which the prosecu- 
tion could confine the 
commission of the 
act. 

He was in _ the 
Massachusetts Legis- 
lature at thirty, and 
continued there for 
three years, when he 
was sent to the Con- 
gress of the old Con- 
federation, in the same 
delegation with John 
Hancock, Nathaniel 
Gorham, Theodore 
Sedgwick, and Rufus 
King, all but one of 
whom were consider- [= 


¥ 











Federalist ; even his record on yeas and 
nays shows that he had invariably held to 
the idea of national unity and supremacy, 
and his connection with the Federal move- 
ment was perfectly consistent with this 
record. 

The facts were these: The first strong im- 
pulse toward the present form of government 
sprang from the needs of trade, one of which 

was that the States 

should recognize each 
| other’s right to share 
freely and equitably in 
such common facilities 
+ of commerceas the use 
of navigable streams. 
To bring this about, 
commissioners from 
some of the States met 
at Annapolis late in 
the summer of 1786. 
There were only a 
dozen of them, and 
they came from only 
five States. They could 
not of themselves do 
anything decisive, and 
so they adjourned af- 
ter signing a report in 
which they suggested 
the concurrence of the 
respective States in 








ably older than he; 
King was three years 
younger. TheGeneral 
Court kept him in Congress until the Con- 
federation had practically come to an end, 
and was about to be followed by the gov- 
ernment of the Constitution. It was during 
this period, therefore, and at the age of 
thirty-four, when he framed the immortal 
statute that was to serve as a constitution 
for the Northwest. The stand he took with 
reference to the formation of the Federal 
Constitution has misled the historian Mc- 
Master into calling him “the most bitter 
and acrimonious anti-Federalist” in Con- 
gress. The fact is that. he was always a 
71 ‘ 
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the appointment of 
commissioners to 
meet in the following 
May at Philadelphia, there to consider the 
state of the country, devise such further 
provisions as may seem “necessary to 
render the Constitution of the Federal gov- 
ernment adequate to the exigencies of the 
Union,” and report such an act for that 
purpose to Congress as, “ when agreed to 
by them, and afterwards confirmed by the 
legislatures of every State, will effectually 
provide for the same.” They sent copies 
of this to Congress and to the different ex- 
ecutives ; and some of the States, without 
waiting for any congressional action, pro- 
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ceeded to choose delegates to the proposed 
convention. 

Now, the last clause in the old Articles of 
Confederation, after solemnly declaring that 
they “shall be inviolably observed by every 
State,” added: “ Nor shall any alteration, at 
any time hereafter, be made in any of them, 
unless such alteration be agreed to in a 
Congress of the United States, and be after- 
wards confirmed by the legislature of every 
State.” Among the Annapolis commission- 
ers were three of the foremost lawyers in 
America, — Egbert Benson and Alexander 
Hamilton of New York, and Edmund Ran- 
“dolph of Virginia. Madison was also a com- 
missioner ; and both he and Benson were 
elected to the next Congress, before which 
their report was destined tocome. It is not 
to be supposed that as lawyers they intended 
any such irregular action as the calling of 
a convention without the sanction of Con- 
gress ; and how any lawyer then or now, or 
any one of common-sense, could expect such 
action to be acquiesced in by a Congress that 
was presumably sworn to maintain the arti- 
cles, it is hard to see. Dane did not acqui- 
esce, nor did King at first. Some time in 
October both went home, and harangued the 

Massachusetts Legislature to such effect that 
no appointment from that State to the pro- 
posed convention was then made. The move- 
_ment, however, under Madison’s impulse in 
Virginia, gathered irresistible headway. Vir- 
ginia chose her delegates, and was followed 
by New Jersey, Pennsylvania, North Caro- 
lina, and Delaware. King, though still pro- 
testing that his opinion as to the legality of 
the measure was unchanged, ceased then to 
oppose the shape it had taken; but Dane, 
whom nothing could shake when his mind 
was made up, continued to act upon the 
theory that the right way was the only way, 
and finally succeeded in his effort to bring 
the movement under the sanction of Con- 
gress. He. was himself the chairman of 
the general committee that on the 21st of 
February, 1787, reported to that body that 
they “strongly” recommended to the differ- 





ent legislatures to send forward delegates. 
The proceedings then taken show plainly 
enough where he stood on the main question. 
The New York members, who were under 
instructions, and among whom was Benson 
himself, proposed a substitute resolution that 
should state it to be the purpose of the Con- 
vention to revise the Articles of Confedera- 
tion, and report to Congress and the States 
such alterations as it might judge necessary. 
The Federalists consented to this; and such 
men as King, Madison, Benson of course, 
Meredith of Pennsylvania, and Dr. Johnson 
of Connecticut, afterward President of Colum- 
bia College, all voted for this substitute. But 
out of the eleven members of the grand com- 
mittee present, only five voted for it; and 
these were Dane, Cadwallader, Smith, Gray- 
son,and Few. The other six voted against it ; 
and if it is true, as Madison says, that the re- 
port of the grand committee was adopted in 
the committee itself after a good deal of diffi- 
culty, and by a majority of only one, it looks 
as though Dane had given the casting vote in 
favor of the initiatory Federal measure. The 
New York substitute was lost, and Dane then 
offered what was probably a compromise reso- 
lution ; for, when finally agreed to, after some 
amendment, it recited the substance of the 
substitute. 

Madison could never get it out of his head 
that Dane was hostile to the Federal idea, 
and in the private journal that he kept of the 
debates in Congress he records that he “ was 
at bottom unfriendly to the plan of a conven- 
tion.” And again, in the early fall, when the 
completed work of the Convention was sub- 
mitted to Congress, Madison, who was a mem- 
ber of both bodies, wrote to Washington and 
Jefferson that certain hostile ideas which had 
created difficulties in the Convention had 
made their way into Congress, and were 
patronized chiefly by R. H. Lee and by 
Dane, who had made a very serious effort 
to embarrass it, because they held it im- 
proper for Congress to take any positive 
agency in subverting the Articles under 
which it acted. This may all have been so 
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without convicting Dane of anti-federal ideas, 
or of anything worse than a wish to strengthen 
the national system by methods that were con- 
sistent with the existing organic law. The 
Philadelphia plan meant a total revolution in 
the Federal system, and until it should be car- 
ried out, the Congress was the only custodian 
and trustee of national interests. It does not 
appear that Dane ever antagonized the Con- 
stitution itself; he 





was chairman made another. It had not 
been a very pressing matter, for the Terri- 
tory itself was a howling wilderness, with no 
particular need until now for any system of 
government. The reason why it was needed 
now was that there was a prospect of an imme- 
diate immigration of settlers from New Eng- 
land. A large joint-stock company, including 
many Revolutionary veterans who had long 

been petitioning Con- 





voted for its submis- 
sion to the people,} 
and for taking steps 
to put it in opera- 
tion; ? and it is, per- 
haps, to the purpose 
to add that when it 
was laid before the 
Massachusetts _con- 
vention, which ap- 
proved it by the close 
vote of 187 to 168, 





the delegates from 
his own town sup- 
ported it. 


It was during this 
same summer of 1787 
that he gave its final 
form to the ordinance 
for the government of 
the Northwest Terri- 
tory. The subject was 
not a new one; Con- 
gress had experiment- 
ed on it repeatedly. A 
plan that Jefferson had made in 1784 had been 
adopted, but it never went into operation ; 
and in 1786 a committee of which Monroe 


1 4 Journals of Congress, 782. 2 Ibid. 827. 





EDWARD CARRINGTON. 


gress for a grant of 
bounty lands, was of- 
fering to buy fifteen 
hundred thousand 
acres in Ohio if satis- 
factory terms could be 
had. They had sent 
to New York, as their 
agent, the Rev. Ma- 
nasseh Cutler, atowns- 
man of Dane’s, anda 
man of multifarious 
gifts, for he was a doc- 
tor as well as a clergy- 
man, had studied law 
beside, and to crown 
all, was a natural poli- 
tician. He kept so 
minute a diary that 
every step of his jour- 
ney and almost every 
detail of his business 
can be followed in its 
pages. 

There had been no 
quorum present in Congress since the 11th 
of May. But on the 4th of July seven 
States were represented ; and as Gen. Arthur 
St. Clair, its president, was away, William 








EDWARD CARRINGTON of Virginia, the chairman of the Ordinance Committee, was afterward conspicuous as 
foreman of the jury that tried Aaron Burr. At twenty-seven he was lieutenant-colonel of the artillery regiment com- 
manded by Benjamin Harrison. Strongly attached as he was to Hamilton, he was of course a Federalist ; and it is 
remarkable that in a letter to his friend, written as early as 1794, he expressed the conviction that Southern politics 
tended to disunion. When the breach came, the Carringtons, like Scott and Thomas, St. George Cooke, Strother, 
and Minor Botts, were among those true Virginians to whom loyalty must have meant a passionate devotion to their 
country far beyond the mere sentiment that prevailed where majorities made it easy. It does not appear that he was 
a lawyer; but his brother Paul, and Paul Carrington, Jr., were both judges. A son of the younger Paul was Gen. 
Edward C. Carrington, who took part in the War of 1812; and the latter’s son and namesake, Gen. Edward C. Car- 
rington, an officer in the war with Mexico, was district attorney at Washington during the Rebellion. The original of 
the portrait hangs in his country residence, Charlton Heights, Branchville, Prince George’s County, Maryland. 
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Grayson of Virginia was chosen chairman. 
On the afternoon of the 5th Cutler drove into 
New York in his gig. Next morning he 
delivered his petition, in behalf of the Ohio 
Company, for the purchase of Western land, 
and he proposed terms and conditions for 
such purchase. He dined that day with Mr. 
Dane. A committee was at once appointed to 
agree on terms, and report. Next day, which 
was Saturday, and again on Monday, he con- 
sulted Hutchins, the official geographer of the 
United States, about a location. On Monday 
afternoon he talked over terms with the com- 
mittee, but to so little purpose that the pros- 
pect of closing a contract seemed very small. 
But on this day Richard Henry Lee, having 
arrived from Virginia, took his seat in Con- 
gress; and this day also the question of a 
territorial government was referred to a re- 
constructed committee of which Lee was 
made a member. The other members were 
Edward Carrington, the chairman, also a Vir- 
ginian ; Dane, of Massachusetts ; Melancton 
Smith, of New York; and John Kean, of 
South Carolina. All of these but Carrington 
and Lee had dealt with the subject before, at 
some time or other ; and indeed all of the pres- 
ent Congress who had ever been upon any of. 
the committees that had canvassed it previ- 
ously were on this committee, except those 
who were absent at Philadelphia in the 
Constitutional Convention. 

The Committee must have worked with 
remarkable expedition, for under date of the 
10th Dr. Cutler made this entry in his diary: 


“ As Congress was now engaged in settling the 
form of government for the Federal Territory, for 
which a bill has been prepared and a copy sent to 
me with leave to make remarks and propose 
amendments, which I had taken the liberty to re- 
mark upon and propose several amendments, I 
thought this the most favorable time to go on to 
Philadelphia. Accordingly, after I had returned the 
bill with my observations, I set out at seven o’clock.” 


sSo it seems that the day after the committee 
was appointed, they had a bill drafted — or, 
what is more likely, they took Monroe's draft, 





—and Cutler had looked it over. But while 
the question of the government was pend- 
ing, the main business of his trip was in 
abeyance; and being an inquisitive as well 
as a very learned man, he took the oppor- 
tunity to run over to Philadelphia, where he 
might see the aged Dr. Franklin, the first 
philosopher of his time. The Federal Con- 
vention that had now met for the framing of 
a National Constitution was also there, with 
Washington presiding over it, and most of the 
greatest statesmen of the country among its 
members. What took place while he was gone 
is told by Nathan Dane in a letter written 
on the 16th to his former colleague, Rufus 
King, who was now a delegate at Phila- 
delphia. It seems to have been in answer to 
a request from King to “give him an ac- 
count of what they were doing in Congress.” 
He said: — 


_ “We have been employed about several objects, 
the principal of which have been the government 
enclosed ' and the Ohio purchase ; the former, you 
will see, is completed, and the latter will probably 
be completed to-morrow. We tried one day to 
patch up M[onroe]’s p? system of WJ[estern] 
government ; started new ideas, and committed the 
whole to Carrington, Dane, R. H. Lee, Smith, and 
Kean. We met several times, and at last agreed 
on some principles ; at least, Lee, Smith, and my- 
self. We found ourselves rather pressed. The 
Ohio company appeared to purchase a_ large 
tract of federal lands,— about six or seven mil- 
lions of acres,— and we wanted to abolish the old 
system and get a better one for the government of 
the country, and we finally found it necessary to 
adopt the best system we could get. All agreed 
finally to the enclosed plan, except A. Yates. He 
appeared in this case, as in most others, not to un- 
derstand the subject at all.” 


The intelligent Yates was from New York, 

and enjoyed the distinction of being the only 

man in Congress who voted against the adop- 

tion of the Ordinance. The other members 

were so acquiescent that when the committee 
1 He enclosed a copy of the bill. 


2 Perhaps he began to write “ plan” and changed the 
word to “system.” 
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reported its bill on the 11th, it was imme- 
diately read the first time; the second time 
on the 12th; the third and last time on the 
13th ; was put upon its immediate passage, 
and passed at once by the unanimous vote 
of the eight States present, save that of the 
aforesaid Yates. Dr. Cutler came back on 
the 17th, and on the 19th recorded in his 
diary that he — 


“called on members of 
Congress very early this 
morning ; was furnished 





scheme through. In this he met an amount 
of opposition such as there is no hint of in 
connection with the Ordinance; and he be- 
trays a little of his nervous strain in record- 
ing a suspicion of Dane, of whom he notes 
that he “‘ must be carefully watched, notwith- 
standing his professions.” It is enough to 
say, however, that he succeeded, and that the 
Ohio purchase garrisoned the Northwest 

for freedom, and the 

Ordinance for the gov- 

ernment of that ter- 


; tN ritory was the great 

with the ordinance es- hee oN y ag Bt 
«he am tan, am charter of its liberties. 
tablishing a government LOC IN ae ‘ ‘ 
: age ite 2 ee a Indeed, it came in 
in the Western Federal A Se \o \ 
Territory. It is in a de- ii \ later years tobe known 
. e B \ i ; Bs ; . 
gree new modelled. The J i h “” as the Ordinance of 
amendments I proposed \ hy, \y ‘) Freedom. 
have all been made ex- fe ‘ y}\ | ae 1) Like Magna Charta, 
cept one, and that is bet- / “Ref \ 3) it included two classes 
. wie - } a 

ter qualified. It was that Py SJ hy of provisions, — the 
we should not be subject SF \ ar, one of local and tem- 
to continental taxation i} J} aA porary application, 
unless we were entitled <= poe ee and the other a state- 
to a full representation in va — ment of various great 
Congress. his could me, 0 principles. The “tem- 
not be fully obtained, for ae A 


it was considered in Con- 
gress as offering a pre- 
miumtoemigrants. They - © .-* 
have granted us repre- 
sentation with the right 

of debating, but not of 

voting, upon our being 

first subject to taxation.” 





Cutler’s diary, full as it is, makes no further 
allusion to the Ordinance, but tells in graphic 
detail how he had to work to get his land 


MELANCTON SMITH was the oldest of the Ordinance Committee. 


MELANCTON SMITH. 


porary parts,” as Dane 
afterward called them, 
embraced the scheme 
of territorial govern- 
ment, and this did 
not vary much from 
one that had been 
reported in May. 
The rest was em- 
bodied in what were called Articles of 
Compact, — the compact being between the 
people of the Territory and the General 


He was sixty-three; Lee, fifty-five ; Carring- 





ton, thirty-eight ; Dane, thirty-four ; and Kean, thirty-one. He had been sheriff in 1775, was afterward in Congress and 
in the New York Assembly, and late in life was made circuit judge ; his business, however, had been that of a mer- 
chant. Politically he was a follower of his friend George Clinton, and was an anti-Federalist ; one of the grounds on 
which he opposed the Federal Constitution was that provision which gave the slaveholders a three-fifths representation 
on account of their slaves. Born on Long Island, of Quaker antecedents, his posterity have been famous in war ; his 
son, Col. Melancton Smith, was in the defence of Plattsburgh; his grandson, the present Rear Admiral Melancton 
Smith, commanded the “ Mississippi,” under Farragut, in the advance on New Orleans. The first Melancton died in 
1798, being the first of the yellow fever victims in New York that year. The only known portrait of him was a pen- 
and-ink sketch, found forty years after his death, in an old trunk; on it were the words: “Mr. Smith — 1787 — 
C. Congress.” How interesting it would be to know which one of his colleagues it may have been that scrawled this 
undeniably striking likeness ! 
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Government, —and it is these which give 
the whole document its historic importance. 
These articles fixed a definite rule, which no 
legislation could vary, on certain subjects. 
They protect religious liberty and popular 
education ; assert the right to habeas corpus, 
trial by jury, common-law procedure, due 
process of law where land or liberty or 
goods are at stake, full compensation for 
property taken or services exacted, bail in 
all but capital cases, and _ proportionate 
representation; they insist upon the free- 
dom of all navigable streams, and enjoin 
good faith toward the Indians, the preser- 
vation of peace with them, and a strict 
observance of their property rights; they 
forbid immoderate fines, unusual punish- 
ments and slavery, the enactment of any law 
which shall interfere with contracts already 
in existence or with the primary disposal 
of the public land by the United States; 
they also forbid the taxation of the national 
domain, and any disproportionate taxation 
of non-residents ; and they declare that the 
Territory shall always be part of the United 
States and subject to a republican form of 
government, and that its inhabitants shall 
be taxable for their proportion of govern- 
ment expenses, though levied by the local 
legislature. 

No one at the time claimed any credit for 
‘Lee, in a note to Washington, 
two days after it was passed, briefly explained 
the stringency of its provisions, on the ground 
that a strong-toned government seemed 
necessary “for the security of property 
among uninformed and perhaps licentious 
people.” Dane excused it to King as the 
best they could do under the circumstances. 
Grayson, in writing to Monroe on the 8th 
of August, admits that the Ordinance was 
‘something different from the one which,” 
says he, “ you drew; though I expect,” he 
adds, “the departure is not so essential but 
that it will meet your approbation.” It was 
not until forty-three years had passed that 
the question who drew it was raised at all ; 
then, in the great debate on Foote’s resolu- 





tion, Webster, in his famous reply to Hayne, 
made a passing allusion to Dane as the author 
of it, and Benton retorted that it was really the 
work of Thomas Jefferson. Dane was still 
living at the age of seventy-eight. Webster 
sent him a copy of his speech; and Dane, in 
acknowledging it, said that whenever he him- 
self had written or spoken of the formation 
of the Ordinance, he had mainly referred to 
the Articles of Compact,— not to the tem- 
porary part, in the formation of which, in 
1786, Mr. Pinckney, himself, and, he thinks, 
Smith, took part. He adds :— 


“So little was done with the Report of 1786 
that only a few lines of it were entered in the 
Journals. I think the files, if to be found, will 
show that. report was re-formed, and temporary 
parts added to it by the Committee of ’87 ; and 
that I then added the titles and six articles, five 
of them before the Report of 1787 was printed, 
and the sixth article after.” 


In an appendix toa supplementary volume 
of his “ Abridgment,” which he published 
soon afterwards, Mr. Dane put a short note 
explaining the formation of the Ordinance. 
In this he says that he took from Jefferson’s 
plan the provisions that the Territory should 
always be part of the United States, subject 
to the Articles of Confederation and to con- 
gressional legislation ; that its inhabitants 
should pay their share of federal debts ; that 
the territorial legislatures should never inter- 
fere with the primary disposal of the soil by 
Congress, nor with any regulations Congress 
should make to secure dona fide purchasers 
in their title, nor tax the lands of the United 
States, nor over-tax non-resident owners. 
As for the “ ¢emporary organization,” which, 
he says, was not deemed an important part 
of the Ordinance, none of it was in Jeffer- 
son’s plan; but he himself, with a little help 
from Pinckney, drafted it in 1786. His 
own invention, he adds, “ furnished the pro- 
visions respecting impairing contracts, the 
Indian security, and some other smaller mat- 
ters.” Other portions of the Ordinance were 
taken mainly from the Constitution and laws 
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of Massachusetts, “as any one may see who 
knows what American law was in ’87.” 
These “ other portions ” included the rules of 
descent and “all the fundamental perpetual 
articles of compact, except as to slavery, In- 
dian titles, and contracts.” As to the article 
on slavery, he said, in his letter to Webster, 
that he had ever been careful to give Jeffer- 
son and King their full credit in regard to 
it; and he had said 





enough, of forty-three years again, — President 
Joseph F. Tuttle, of Wabash College, made 
the suggestion, in certain historical papers 
of his, that the credit given to Dane should 
be shared by Cutler. This suggestion was 
based on a tradition in the Cutler family 
that the provisions for maintaining religion 
and learning and forbidding slavery were 
mainly due to their ancestor’s influence. 
In 1876 Mr. William 
F. Poole had an elab- 





forty-three years be- 
fore in the long-for- 
gotten letter to King 
himself, — 


“ When I drew the Or- 
dinance (which passed, 
a few words excepted, as 
I originally formed it), I 
had no idea the States 
would agree to the sixth 
article, — prohibiting 
slavery, — as only Massa- 
chusetts, of the Eastern 
States, was present, and 
therefore omitted it in 
the draft; but finding 
the House favorably dis- 
posed on this subject, 
after we had completed 
the other parts, I moved 
the article, which was 
agreed to without op- 





oration of this theory 
in the April number 
of the “ North Ameri- 
can Review,” but car- 
ried it to the radical 
extent of giving all 
the credit to Dr. Cut- 
ler. His paper seems 
to have misled almost 
every writer on the 
subject since, includ- 
ing Mr. Bancroft and 
John Fiske; but there 
is really no evidence 
to sustain it, 
Apparently the last 
thing that Dane ever 
thought about was the 
preservation of any 
record of his own acts. 











Fitful glimpses may 





position.” 


These were plain 
enough statements ; 
and they leave no room for historic specula- 


JOHN KEAN. 


now and then be had 
of him from other 
sources, and they dis- 
close a man always busy, but always ready 





tions. But after another interval, — oddly | to lend a hand. He was one of the founders, 


Joun KEAN of South Carolina, like his colleague Carrington, had seen service in the Revolution; Kean had 
also been in the prison ship. It is an odd thing that these two members of this little committee, neither of whom was 
known as a lawyer, were both matrimonially connected with the very head of the judiciary; for Carrington married 
Miss Ambler, a sister of Mrs. Marshall, and Kean’s wife was Susan Livingstone, a cousin of Mrs. Jay. Mrs. Kean’s 
father was Peter Van Brugh Livingstone, a rich merchant of New York, and a brother of Gov. William Livingstone, 
whose famous mansion, “ Liberty Hall,” was bought by Mrs. Kean, and descended to her son, John Kean, the father 
of the late Mrs. Hamilton Fish. This handsome portrait was etched from a miniature that Mrs. Fish used to wear, 
set in a bracelet. Kean never went back to South Carolina ; after his term in Congress he was one of three commis- 
sioners to settle the accounts between the general government and the individual States ; the other two were General 
Irvine, of Pennsylvania, and Woodbury Langdon, who was one of the early New Hampshire judges. When Kean 
died, in 1795, he was cashier of the United States Bank at Philadelphia. His widow, who used to be known as Mrs. 
Livingstone Kean, married in 1800 the celebrated Count Niemcewicz, who came to this country with Kosciusko and 
some years later returned to Poland, where he took part in the revolution of 1831. 
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besides being president, of the Massachusetts 
Society for the Suppression of Intemperance, 
and he contributed to its support. That was 
.the first association of its kind that ever was 
organized. He was a patron of the Massachu- 
setts Agricultural Society, and a member of 
the Massachusetts Historical Society, the 
Essex Historical Institute, and the American 
Antiquarian Society. In the winter of 1787 
he acted as moderator 
of the Beverly town- 
meeting that voted the 
Essex bridge, the first 
great engineering tri- 
umph of its kind in 
this country. In 1789 
he was one of the pas- 
sengers in the first 
paddle-wheel steamer 
in American waters, 
when it made its trial 
trip from Danvers Iron 
Works to Beverly. Be- 
tween 1790 and 17098 
he was in the Massa- 
chusetts Senate at 
various times for five 
sessions. In 1794 he 
was made justice of 
the Court of Common 
Pleas, but he resigned 
without taking his 
‘seat, although he had 
qualified. He may 
have preferred the task 


that was given him in 1795, as a commis- | 


sioner to revise the laws of the Common- 


wealth. In 1797 he drew, it is supposed, the | 
trol of it, there might have been some colo: 


important report which is printed with the 
Massachusetts statutes of that year, whereby 








SAMUEL AUGUSTUS FOOTE. 


academies of higher education were virtually 
established as a part of the public school sys- 
tem. In 1802 he was a corporator in a turn- 
pike company. During the embargo times he 
gave effective support toa society that he had 
established for furnishing employment to men 
and families that had depended on the ship- 
ping interests. In 1811 he was on a com- 
mission to revise and publish the charters 
theretofore granted. 
The next year he had 
to republish the gen- 
eral statutes, and he 
was also a presidential 
elector, in which ca- 
pacity he voted, though 
a Federalist himself, 
for DeWitt Clinton. 
The main question in 
New England at that 
campaign was whether 
there should be an- 
other war with the 
mother-country ; and 
when Madison, who 
was elected, forced on 
the disastrous and un- 
necessary contest now 
known as the War 
of 1812, the feeling 
against the Govern- 
ment was so strong 
as to lead to that 
famous Hartford Con- 
vention which later 
malcontents affected to regard as setting the 
example of disunion, It is altogether likely 
that if some of the younger men had got con- 


for this slur ; for Dane himself went to it, as 


SAMUEL AuGusTuUs FooTE has no proper connection with this sketch beyond this, that the controversy over 
the authorship of the Ordinance of 1787 was first provoked by the debate on that harmless-looking resolution of his, 
that the sale of the public lands should be suspended. But as this debate was on the whole the most famous that has 
ever been held in Congress, and as it called forth Webster’s masterpiece, itis interesting to see the face of the man 
who set such forces in motion. He was himself a youngster of but seven when the great Ordinance was adopted, and 
he was graduated at seventeen from Yale. He was in one house or the other of Congress most of the time from 1819 
to 1834, and he then became governor of Connecticut. He was a merchant by occupation, and not a lawyer, and one 
of his sons was that great admiral whose cannon opened the Tennessee for Grant. This excellent portrait of Senator 
Foote is photographed from a painting now owned by his son, John A. Foote, of Cleveland, Ohio. 





XUM 





Nathan Dane. 


557 





he told the father of Robert C. Winthrop, 
“to prevent mischief,” and when he came 
back he said that if certain persons could 
have had their own way and carried the mea- 
sures they proposed, he did not know “ where 
we should have been. I rejoice,” said he, 
“that I went to Hartford and helped to avert 
danger.” Under the restraining influences 
of such men as he, the conclusions unani- 
mously reached by the twenty-six members 
were crystallized in a report that was firm, 
straightforward, temperate, clear, and logical. 
It reviewed the conduct of the administration 
toward NewEngland, described theconsequent 
helplessness of that section in the face of war, 
recommended certain measures of present 
relief, and suggested as a future safeguard a 
number of constitutional amendments. Dane 
was one of a committee of seven appointed 
to draw up a statement that should illustrate 
the principles and reasons which had led the 
convention to the results they had agreed on. 
While they were engaged on this, however, 
the peace commissioners at Ghent were sign- 
ing the treaty that closed the war. 
after, when President Monroe was making his 
Northern tour and stopped at Beverly as the 
guest of Israel Thorndike, Mr. Dane was the 
local magnate selected to make the President 
an address of welcome. 

In 1816 he was one of a committee ap- 
pointed by the Legislature to report on a 
proposed revision of the probate law; and in 
that year also Harvard made him a Doctor of 
Laws. His deafness meanwhile so grew on 
him that he could not hear debate; but when 
the Massachusetts Convention of 1820 was 
held for revising the State Constitution, he 
was chosen a member for the prestige of his 
name, although it was understood beforehand 
that he would not attend it. With all his ex- 
perience in making, compiling, revising, and 
codifying laws at the formative period of 
American jurisprudence, and that, too, not 
only in Congress but in a State that was 
to set the model, to a great extent, for later 
law-making throughout the North, and in 
which, also, the spirit of republican institu- 

72 


The year | 





tions was better understood, perhaps, than 
anywhere else in the country, —and with 
the special study which he says he had 
made from his youth, of the development 
of law in America, there could hardly have 
been any man so well qualified as he to con- 
struct the first great digest of our statutes 
and decisions. Like Viner, he used the pro- 
ceeds of the sale of his “ Abridgment,” in 
endowing the professorship that bears his 
name at the Harvard Law School. The en- 
dowment was based on the two conditions 
that Joseph Story should be the first incum- 
bent of the chair, and that every one who 
filled it should publish some work upon the 
law. Viner’s professorship gave to the world 
one unique work, — the matchless Commen- 
taries of Blackstone, — but Dane’s has poured 
forth a profuse stream of treatises, including 
most of the best-known text-books; for 
Story’s dozen volumes were followed by 
Greenleaf’s standard work on Evidence, and 
that by another flood of books from Parsons, 
to be followed by the scant but philosophical 
productions of Langdell. Dane himself ‘left 
one other ponderous composition, which re- 
mains in manuscript, — a series of essays on 
many subjects, under the title “A Moral 
and Political Survey of America.” Indeed, 
for the last twenty years of his life, he never 
spent less than twelve hours a day in his 
library ; and this does not except Sundays, 
although he never stayed away from church, 
impossible as it was for him to hear a word 
of the sermon. One cannot help smiling at 
the evident sincerity with which the old man 
told Dr. Peabody that he ascribed the preser- 
vation of his working powers to his having 
always rested on Sunday; for instead of de- 
voting that day to law and American history, 
it seems that he gave it to the critical study 
of the Scriptures in Hebrew and Greek, and 
to the reading of sundry Christian Fathers in 
their original tongues. It may well be im- 
agined that he kept late hours ; he gathered 
his material with the aid of a common-place 
book, and he is reported to have said that 
“reading right forward was heavy work,” but 
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by extracting and minuting he could sit up | 


till midnight. 

Dr. Peabody says that Mr. Dane was hos- 
pitable and generous, and that he lived ele- 
gantly. This does not mean, however, that 


he was addicted to the pleasures of the table ; | 


for when he dined with President Quincy, 
on the occasion of the dedication of Dane 
Hall, at Harvard, he said, on being urged to 


have some dessert, that he would so far depart | 
from his invariable rule as to take three al- | 
| formerly had, and whether he comprehended 


monds. He had no children of his own, and 
he educated various relations, or else estab- 
lished them in business ; he adopted as his 
son his nephew, Joseph Dane, who was grad- 
uated from Harvard in 1799, and became a 
Congressman from Maine. There is one 
little scrap of contemporary characterization 
from the pen of John Lowell, the poet’s uncle, 
who wrote of him to Timothy Pickering, at 
the time of the Hartford Convention, as 





approaching to obstinacy; singular, imprac- 
ticable, and of course it must be uncertain 
what course he will take. Honestly, how- 
ever, inclined.” Lowell was one of those 
fiery Federalists who feared that the mem- 
bers of the convention were not of the kind 
that were calculated for bold measures. As 
extreme age drew on, Mr. Dane used to test 
the condition of his faculties by noticing, 
while reading the newspapers, whether their 
contents interested him as readily as they 


them as promptly. It does not appear that 
any mental failure showed itself, and even 
the paralytic stroke which preceded his 
death some three months left his mind 
unclouded and still intent upon his usual 
subjects. He died at Beverly, on the 15th 
of February, 1835, at the age of eighty- 
two. His venerable wife, who for fifty-five 
years had been his companion, survived 


follows: “He is a man of great firmness, | him, 








XUM 





Causes Célébres. 


= 





CAUSES CELEBRES. 


XXVI. 
DUMOLLARD. 


[1862.] 


HE neighborhood of Montluel —a small 
town about twelve miles from Lyons, 
on the road to Geneva— enjoys a tradition- 
ary ill-repute. Across the plain of Val- 
bonne, on which it stands, may be seen the 
glimmer of two white houses, — the Great 
and Little Dangerous, — so called from hav- 
ing been in former days the scene of many 
deeds of lawless violence. The country 
around is broken, sparsely inhabited, and 
dotted with patches of dense and sombre 
woodland, sometimes reaching almost to the 
dimensions of forests. A better locality no 
robber could desire. 

On the 8th of February, 1855, some sports- 
men, threading the thickets of Montaverne, 
came on the corpse of a young female, cov- 
ered with blood, which had proceeded from 
six terrible wounds in the head and face. The 
body was stripped, and had been subjected to 
gross outrage. A handkerchief, collar, black- 
lace cap, and a pair of shoes were picked up 
close at hand. By the aid of these things the 
deceased was soon identified as Marie Baday, 
late a servant at Lyons, which city she had 
quitted three days before. _ She had stated, as 
the reason for her departure, that a man from 
the country had offered her a good situation 
in the neighborhood, provided she could take 
it at once. Precisely similar proposals had 
been made, on the very same day, to another 
servant-girl, Marie Cart; the agent being a 
country-looking man, aged about fifty, and 
having a noticeable scar or swelling on the 
upper lip. Marie Cart postponed her an- 
swer until the 4th of March,—a circum- 
stance which probably induced the suspected 
person to address himself, in the interim, to 
Marie Baday. 

On the 4th of March the same man called 
again upon Marie Cart, who finally declined 





his offer, but introduced him to a friend of 
hers, Olympe Alabert,—also a servant, — 
who, tempted with what she considered an 
advantageous proposal, closed with it, and 
left Lyons under the guidance of the sup- 
posed countryman. Night was falling as 
they entered the wood of Montaverne, in 
which, a few days before, the body of Marie 
Baday had been found. Acting on a sudden 
impulse, induced, perhaps, by the gloomy 
solitude of the place, the girl quitted her 
conductor, and sought refuge in a neighbor- 
ing farm. 

At this point — strange as it seems, con- 
sidering on what a stratum of crime they 
had touched —the discoveries of the police 
ended for that time. 

In the month of September following, a 
man, answering in every point to the former 
description, induced a girl, named Josephte 
Charlety, to accompany him to a pretended 
situation as a domestic servant, and both left 
the city together. Their way led through 
cross-roads, until, night coming on, the 
girl, — like Olympe Alabert, — oppressed 
with a nameless terror, fled to the nearest 
house. 

On the 31st of October the wolf again 
visited the fold, and selected Jeanne Bour- 
geois, another-servant girl. But once more 
an opportune misgiving saved the intended 
prey. In the succeeding month the wolf 
made choice of one Victorine Perrin; but 
on this occasion, being crossed by some 
travellers, it was the wolf who took to flight, 
carrying with him the girl’s trunk, contain- 
ing all her clothes and money. None of 
these incidents seemed to have provoked 
much attention from the authorities, and 
horrible deeds actually in course of commis- 
sion were only brought to light by the almost 
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miraculous escape of another proposed vic- 
tim, Marie Pichon. 

On the 26th of May, ’61, at eleven o'clock 
at night, a woman knocked wildly at the 
door of a farm, in the village of Balan, de- 
manding help against an assassin. Her 
bruised and wounded face, torn garments, 
shoeless feet, all bore testimony to the immi- 
nence of the danger from which she had 
escaped. Conducted to the brigade of gen- 
darmerie at Montluel, she made the follow- 
ing statement, listened to at the subsequent 
trial with breathless interest : — 


“ To-day, at two o'clock, I was crossing the | 


bridge La Guilloti¢re, at Lyons, when a man 
I had not before observed, but who must have 
been following me, plucked my dress and 
asked me if I could tell him in what street the 
Servants’ Office was situated. I mentioned 
two, adding that I was myself about to visit 
the latter. He asked if I were in search of 
a place. ‘Yes.’ ‘Then,’ said he, ‘I have 
exactly the thing to suit you. I am gardener 
at a chateau near Montluel, and my mis- 
tress has sent me to Lyons with positive 
orders to bring back a house-servant, cost 
what it may.’ He enumerated the advan- 
tages I should enjoy, and said that the work 
would be very light, and the wages two 





hundred and fifty francs, besides many | 


Christmas-boxes. 
his mistress paid her frequent visits, and 
always left five francs on the mantelpiece for 
the maid. 
pected to attend mass regularly. 

“The appearance, language, and manner 
of the man’ gave me so strong an impression 
of good faith, that without a minute’s hesita- 
tion I accepted his offer, and we accordingly 


A married daughter of | 





the parallel road, when the man turned sud- 
denly to the left and led me down a steep 
descent, skirted on both sides by thick 
bushes. Presently he faced round, saying 
that my trunk fatigued him; that he would 
conceal it in a thicket, and come back for it 
with a carriage on the morrow. We then 
abandoned the path altogether, crossed sev- 
eral fields, and came to a coppice, in which 
he hid the trunk, saying we should presently 
see the chateau. After this we traversed 
other fields, twice crossing over places that 
looked like dried-up watercourses, and finally, 
through very difficult ways, rather scram- 
bling than walking, arrived at the summit of 
a little hill. 

“I must mention something that had at- 
tracted my attention. Throughout the walk 
my guide seemed remarkably attentive, con- 
stantly cautioning me to mind my steps, and 
assisted me carefully over every obstacle. 
Immediately after crossing the hill I spoke 
of, his movements began to give me un- 
easiness. In passing some vines he tried to 
pull up a large stake. It, however, resisted 
his efforts, and as I was following close on 
his heels, he did not persevere. A little 
farther he stooped down and seemed to be 
endeavoring to pick up one of the large 
stones that lay about. Though now seri- 
ously alarmed, I asked, with all the indiffer- 


ence I could command, what he was looking 


He added that I should be ex- | 


left by the train, which arrived at Montluel | 


about nightfall, — half-past seven. 
my trunk upon his shoulder, he desired me to 
follow, saying we had now a walk of an hour 
and a half, but that by taking crosspaths we 
should quickly reach our destination. I car- 
ried in one hand a little box; in the other 
my basket and umbrella. We crossed the 
railway and walked for some distance along 


Placing | 


for. He made an unintelligible reply, and 
presently repeated the manoeuvre. Again I 
inquired what he was looking for,—- had he 
lost anything? ‘ Nothing, nothing,’ he re- 
plied; ‘it was only a plant I meant to pick 
for my garden.’ Other singular movements 
kept me in a state of feverish alarm. I ob- 
served that he several times lagged behind, 
and, whenever he did so, moved his hands 
about under his blouse, as though in search 
of a weapon. I was frozen with terror. 
Run away I durst not, for I felt he would 
pursue me; but I constantly urged him to 
lead the way, assuring him I would follow. 
“In this way we reached the top of an- 
other small hill, on which stood a half-built 
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cottage. There was a cabbage-garden and 
a good wheel-road. My very fear now gave 
me the necessary courage. I resolved to go 
no farther, and at once said, ‘I see you have 
led me wrong ; I shall stop here.’ Hardly 
had the words left my mouth when he turned 
sharply round, stretched his arms above my 
head, and let fall a cord with a running noose. 
We were at this moment almost in contact. 
Instinctively I let fall everything I carried, 
and with both hands seized the man’s two 
arms, pushing him from me with all my 
strength. This movement saved me. The 
cord, which was already round my head, 
only caught and pulled off my cap. I 
shrieked out, ‘My God! my God! I am 
lost!” 

‘“‘T was too much agitated to observe why 
the assassin did not repeat his attack. All 
I recollect is that the cord was still in his 
hand. I caught up my box and umbrella, 
and flew down the hill. In crossing a little 
ditch, I fell and bruised myself severely, 
losing my umbrella. Fear, however, gave 
me strength. I heard the heavy steps of 
the murderer in pursuit, and was on my legs 
again in an instant, running for life. At 
that moment the moon rose above the trees 
on my left, and I saw the glimmer of a white 
house on the plain. Toward this I flew, 
crossing the railway, and falling repeatediy 
in my headlong course. Soon I saw lights. 
It was Balan. I stopped at the first house. 
A man ran out, and I was saved.” 

Such was Marie Pichon’s narrative. The 
authorities, now fully aroused, at once com- 
menced a searching inquiry. Ultimately 
the eye of justice rested on a certain small 
house in the little hamlet of Dumollard. 
Village gossip spoke unreservedly of the 
skulking nocturnal habits of its master, — 


the stern, unsocial manners of his wife.. 


Their name was the same as the village, 
Dumollard: a very common name in that 
district. The man had a peculiar scar or 
tumor on his upper lip. 

The magistrates at once waited upon 
Dumollard, and requested an explanation 





of the employment of his time on the day 
and night of the 28th of May. The answers 
being evasive, and certain articles in the 
house wearing a very suspicious look, Du- 
mollard was given into custody, conveyed 
to Trevoux, and instantly identified by Marie 
Pichon as her assailant. Meanwhile a search 
in his house resulted in the discovery of an 
immense accumulation of articles, evidently 
the produce of plunder, — clothes, linen, 
pieces of lace, ribbons, gowns, handker- 
chiefs, gloves; in a word, every species 
of articles that might have belonged to 
girls of the servant-class. Very many of 
these bore traces of blood ; others had been 
roughly washed and wrung out. These ob- 
jects amounted in all to twelve hundred and 
fifty. “ The man must have a charnel some- 
where,” said one of the searchers. 

It, was next ascertained that in November, 
’58, Dumollard was seen to alight one even- 
ing at the station of Montluel, accompanied 
by a young woman, whose luggage he de- 
posited in the office, saying that he would 
call for it next day. It was never claimed. 

“On the night you mean,” said the wife 
of Dumollard — who, after the search in the 
house, had been likewise taken into custody, 
and now showed a disposition to confess — 
“‘Dumollard came home very late, bringing 
a silver watch and some blood-stained clothes, 
He gave me the latter to wash, only saying, 
in his short way, ‘I have killed a girl in 
Montmain Wood, and I am going back to 
bury her.’ He took his pickaxe, and went 
out. The next day he wanted to claim the 
girl’s luggage, but I dissuaded him from 
doing so.” 

In order to verify this statement, the 
magistrates, on the 31st of July, ’61, repaired 
to Montmain Wood, taking with them the. 
two accused. For some hours all .their 
searches proved fruitless, the woman de- 
claring her inability to point out the precise 
spot, and the man preserving a stolid silence. 
At length some appearance of a tumulus was 
detected among the bushes, and a few strokes 
of the pickaxe made visible some bones. A 
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circular trench was then carefully dug, and 
a perfect female skeleton uncovered. The 
skull presented a frightful fracture. Under 
it was found some brown hair and a large 
double hair-pin. 

The prisoners were. now brought forward, 
and confronted with the silent witness. 

The woman having volunteered further 
confession, the party now went to the wood 
Communes, also near Montluel; but night 
coming on, investigation was deferred till the 
next day. A great part of the next day was 
passed in fruitless search, when, just as the 
party prepared to return to Montluel with 
the view of organizing explorations on a 
large scale, Dumollard suddenly declared 
that he would himself point out the place 
they sought. 

He thereupon guided them to a spot 
about fifty yards deep in the wood. Here 
they labored for another hour with no better 
success, until one of the officers noticed a 
slight displacement of the soil, presenting 
some small fissures from whence flies were 
issuing. Above this spot two little shrubs, 
evidently placed by design, had taken feeble 
root. 

A stroke of the spade laid visible the back 
of a human hand. Presently the body of a 
young female, in complete preservation (ow- 
ing to the character of the soil), was exposed 
to view. The corpse lay on its back, the 


‘left hand on the bosom, the fingers clutching 


a clod of earth. Appearances favored the 
frightful conclusion that the victim had been 
buried while yet alive and conscious. 

The bearing of Dumollard in the presence 
of this new and terrible accuser was as calm 
as ever. Not the slightest trace of emotion 
was perceptible on his stolid features. It was 
observed, nevertheless, that he studiously 
avoided looking, as it were, on the face of 
his victim. The magistrates seized the mo- 
ment to impress upon him the inutility of 
any further attempt to evade justice, and 
invited him to make a full confession. After 
a few moments of seeming irresolution, he 
commenced the following recital : — 





“One -day in December, 53, I was ac- 
costed in Lyons by two individuals of the 
farmer class, whose manner and appearance 
won my unlimited confidence. After treat- 
ing me to wine at a neighboring tavern, they 
invited me to stroll on the quay, asked me a 
multitude of questions, and finally proposed 
to me to enter their service. I inquired the 
nature of the work required of me. ‘The 
abduction of young women,’ was the reply. 
‘You shall have forty francs for every 
“prize,” and if you remain with us twenty 
years, we will guarantee you a hundred 
thousand francs.’ 

“Such a proposal seemed far too advan- 
tageous to be treated lightly,” continued 
Dumollard. “They gave me the necessary 
instructions, which were simple enough. I 
was merely to look out for young females in 
search of situations, offer them first-rate 
wages, and conduct them beyond the town. 

“ A week later we commenced operations 
on the Place de la Charité. My first attempt 
failed; but the second woman I accosted lis- 
tened to my story, accepted the pretended 
situation, and accompanied me from the 
town. At the end of the suburbs my two 
employers met me. I pretended to have for- 
gotten something, and, telling the girl these 
gentlemen were friends of mine, requested 
her to go on with them, promising to over- 
take them at Neyron. I lingered about the 
spot for three hours, when the men returned, 
and handed mea parcel, saying it was a pres- 
ent for my wife. Opening it, I found a gown 
and chemise, both stained with blood. I rec- 
ognized the dress of the woman I had brought, 
and demanded what had become of her. ‘ You 
will not see her again,’ was the only reply. 

“On the way home I washed the clothes 
in the fountain at Neyron, and gave them to 
my wife, saying I had purchased them at 
Lyons. 

“T never knew the exact place in which 
they murdered the girl, but I think it must 
have been near the bridge Du Barre, and 
that they flung the body into the Rhone. 
I think so, because one day in the ensuing 

















summer, while crossing that bridge in their 
company, one of them remarked, ‘We have 
sent two bodies under this bridge already.’ 
And this I understood to imply two other 
murders, anterior to that I have mentioned. 
“ Nothing remarkable happened until Feb- 
ruary,’55, when my two friends met me by 
appointment at a wine-shop, and brought 
with them a young female of dark complex- 


ion, with whom and the men I set forth, and - 


proceeded as far as the road leading from 
Miribel to Romaneche, which passes through 
the wood. Here I sat down, declaring I would 
gono farther. They tried to persuade me to 
proceed, but finding me determined, presently 
pursued their way, taking with them the 
girl. 

“T waited two hours. Nocry reached my 
ears. Still I had a presentiment of something 
wrong. The men returned alone, saying they 
had left the girl ata farm. As they brought 
no clothes with them, I was inclined to be- 
lieve their story. We then parted, and I re- 
turned home. [This was, no doubt, the 
unfortunate Marie Baday.] 

“Nothing occurred for two years, during 
which I had occasional interviews with my 
two friends; at length, in December, ’58, I 
fell in with them on the Quai de Perrache. 
They told me they had something on hand; 
would I come? I consented, and they left 
me; presently returning with a young girl, 
with whom we started by the rail for Mont- 
luel. It was dark when we arrived; and the 
men, taking me aside, requested me to guide 
them to some secluded spot, indicating the 
wood of Choisy. I told them it was too 
close to the high-road; it would be better to 
go on farther. Presently we reached the 
edge of Montmain Wood. That, I told them, 
would do. 

“They left me seated by the roadside. 
Soon I heard one loud scream, about 
three hundred yards distant; then profound 
silence. In a few minutes the men returned, 
bringing a silver watch and some clothes. I 
told them T had heard a scream, and asked if 
she had suffered much. ‘No,’ they answered ; 


Causes Célebres. 





563 





‘we gave her one blow on the head, and an- 
other in the side, and that did the business,’ 

“We knew that the body of Marie Baday 
had been found, and it was judged prudent 
to bury this new corpse. I therefore ran to 
my house for the tools, and at the same time 
gave my wife the watch and the clothes, 
which were stained with blood. She asked 
me whence they came? Thinking that if I 
accused others she would not believe me, 
and relying, like a fool, on her discretion, I 
replied that they had belonged to a girl I had 
killed and was about to bury in Montmain 
Wood. I then went back to my friends, who 
dug a shallow grave and concealed the body, 
while I sat by.” 

This was the victim—never identified — 
whose skeleton was exhumed, as before men- 
tioned, on the 31st July, ’61. 

Dumollard referred to certain other at- 
tempts which had failed, owing to the sus- 
picions of the intended victims, and 
continued : — 

“I must speak now of this girl, Marie 
Eulalie Bussod, whose body lies before us. 
I accosted her one day on the bridge La 
Guillotiére, and asked her if she would ac- 
cept a good place in the country, offering two 
hundred francs. She required two hundred 
and ten, and we went to the residence of her 
sister to discuss the matter, where I agreed 
to her terms. At the end of a week I re- 
turned, and escorted her to the station at 
Brotteaux, where I had, in the interim, de- 
sired my two employers to meet me. They 
came, and I introduced them to Marie Bus- 
sod as friends and neighbors of mine, who 
would accompany us some little distance 
after quitting the rail. 

“Tt was dark when we reached Montluel, 
and I had to act as guide, carrying the 
girl’s trunk. ‘What a lovely creature!’ 
whispered one of my friends to me as we 
set out. 

“T led the way toward the wood Com- 
munes, —a wild, retired spot, — following a 
path, almost obliterated, toward Croix-Martel. 
Here I hid the trunk among some bushes, 
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assuring the girl I would return for it in the 
*morning. 

“ Somehow, at this point my courage 
failed me. I told my friends I could go no 
farther; at the same time, however, point- 
ing out to them Communes Wood, which 
lay but a few paces distant. In two hours 
the men returned, bringing some clothes and 
a pair of gold earrings, which they gave me 
for my wife. I inquired what they had 
done with the girl? ‘Oh,’ said one, ‘she 
got two blows on the head, and one in the 
stomach. She made no great outcry.’ I 
then went home for a spade; and the men 
buried her here, as you see. 

“Marie Pichon would inevitably have suf- 
fered the same fate, had not my two em- 
ployers failed me at the appointed place. I 
did not wish to do her any harm. On the 
contrary, finding the men absent, I wished 
to get rid of her and, to frighten her, threw 
my arms (not a cord, as she affirms) round 
her neck. I was glad to see her run away. 
‘At least,’ I thought, ‘they'll not get ¢his 
one!’ 

“Some days later, finding an inquiry on 
foot, I judged it prudent to destroy the ef- 
fects of the girl Bussod and those of Pichon, 
and, assisted by my wife, buried them ac- 
cordingly in the wood des Rouillonnes. 

“Now I have told all. I have nothing 
‘more to add.” 

It is almost needless to mention that the 
two mysterious persons on whom he affected 
to lay the burden of these atrocious crimes 
had no real existence. Unable to resist the 
proof of his own complicity, Dumollard saw 
no hope of escape save in conjuring up some 
individual more guilty than himself. 

The trial commenced on the 29th of Jan- 
uary, 1862, at the assizes of the Ain, sitting at 
Bourg: the woman Dumollard being included 
in the act of accusation. 

The proceedings commenced at ten o'clock, 
under the presidency of M. Marillat, of the 
Imperial Court of Lyons; the Procureur- 
General on his right, the Procureur-Im- 
perial on his left, and the magistrates of 








Bourg, Trevoux, and Montluel on the bench 
behind. 

A short pause, and the prisoner ap- 
peared, escorted by four gendarmes, his wife 
following. 

“There he is!’ There he is!” murmured 
the assembly. 

“Yes, here Iam!” retorted the prisoner, 
waving his hat, as a popular candidate might 
at an election. 

He was placed on a bench at a little dis- 
tance from his wife, and had the appearance 
of a hale rustic of fifty or thereabouts ; his 
hair, beard, and mustache thick and dark; 
his nose aquiline; eyes blue, round, and 
very prominent; his whole expression singu- 
larly calm and self-possessed. The swelling on 
his upper lip, by which he had been more than 
once identified, was very apparent. He had 
told the jailer that it was occasioned by the 
sting of a poisonous fly. 

The phrenological development of this 
man presented some extraordinary traits. 
The skull, enormously large at the base, 
sloped upward and backward, until it termi- 
nated almost in a cone, —a point too acute 
to be appreciated without passing the hand 
through his thick hair. The organs of de- 
structiveness, circumspection, and self-reli- 
ance exhibited the most marked develop- 
ment. In front the skull, rapidly receding, 
presented, indeed, a “ forehead villanous low.” 
From the root of the nose to the root of the 
hair, it did not exceed three inches. The 
organs of comparison, causality, ideality, 
etc., were all but imperceptible; nay, in 
some instances, presented an actual depres- 
sion. In a word, the cruel, brute-like char- 
acter of this head was due rather to the 
absence of almost every good feature than 
to the extreme development of the bad. It 
was a type of skull commonly found among 
nations yet beyond the pale of civilization. 

The jury having been impanelled and 
the indictment read, the examination of wit- 
nesses began. Nearly seventy answered to 
their names, and their testimony more than 
substantiated the horrible charges laid at the 
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door of this monster in human form. But 
throughout the trial Dumollard preserved 
an almost exasperating sang-froid, and was 
apparently the most unconcerned person in 
the court-room. None of the terrible de- 
tails of his crimes affected him in the 
slightest, and his chief anxiety seemed to 
be to be protected from a draught of air 
which annoyed him, and to satisfy his hun- 
ger, which he did with the appetite of an 
ogre. 

The examination of the fifty-third witness 
produced a most painful scene. This was 
Josephte Bussod, sister of the murdered girl, 
who, with two other sisters, appeared in deep 
mourning, and testified the most profound 
grief. It was necessary that she should 
identify the clothes of the deceased ; and as 
each familiar garment stained with her blood 
was in turn held up, the tears and sobs of 
the witnesses redoubled, and deeply affected 
the auditory. The prisoners alone preserved 
their calmness. 

“ Do you recollect this dress ?” asked the 
President of Dumollard. 

“Oh, perfectly.” 

“ And you, Marianne Dumollard ?” 

“ Of course; I have worn it.” 

“Have you not also worn a cap with 
marks of blood?” 

“Certainly not. I should have washed it,” 
said the woman. 

“ You fully recognize the prisoner?” asked 
the President, of the weeping witness. 

“ Recognize him!” shrieked the poor girl, 
wringing her hands with wild passion; “the 
miscreant, the monster! He killed my sis- 
ter, my poor Eulalie! But it is I too,—/J 
that am guilty. Oh, mon Dieu, mon Dieu! 
I believed him, I trusted him! I made 
her go with him,—to death, to death! 
and what a death!” 

She was carried out fainting. A gentle- 
man sitting near stated that since the dis- 
covery of her sister’s fate she had never 
ceased to accuse herself in this manner as a 
sort of accomplice. 

It was four o'clock on the fourth day when 

73 





the jury withdrew to their consultations. The 
prisoners were removed, and groups forming 
in every part of the court eagerly discussed 
the case. 

In the mean time the individual most nearly 
concerned was taking refreshment and chat- 
ting easily with those around him; but he 
neither addressed nor even looked at his 
wife, who sat at a little distance, weeping 
bitterly. 

Two hours and a half had elapsed, when 
the door leading to the jury-chamber swung 
open, and the twelve re-entered. 

The verdict was rendered amidst a solemn 
silence. Both prisoners were found guilty, 
with extenuating circumstances in favor of 
the wife. 

For the first time during the proceedings, 
Dumollard’s coolness seemed to desert him. 
His countenance became perfectly livid ; his 
eyes glared wildly round. At this moment, 
perhaps, the full horror of his position first 
revealed itself to his stubborn intelligence. 
There occurred, too, one of those dramatic 
pauses which give time for a scene of pecu- 
liar interest and solemnity to impress itself 
ineffaceably on the memory. Throughout 
the dimly lighted court nothing was to be 
seen but bowed heads or stern, still faces, 
waiting for the word of doom ; not without a 
sense of that humiliation which even in the 
very act of justice confesses with reluctance 
the possibility of guilt so monstrous in the 
human form. 

The President, after reading the articles 
applicable to the case, pronounced the fatal 
judgment, — Martin Dumollard to the pain 
of death, the execution to take place at 
Montluel; Marianne Dumollard to twenty 
years’ imprisonment and hard labor. 

That night the condemned murderer slept 
tranquilly, though for the preceding four his 
rest had been broken by convulsive tossings 
to and fro. ; 

“Well, Dumollard, how goes it?” said his 
advocate, entering his cell next morning. 
~ « As one who expects to die,” was the 
answer. 
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“It remains then to make a good end; let 

* that be the first expiation of your crimes.” 
Neither to such exhortations, nor to the 
earnest counsels of the excellent Abbé Be- 


| 


roud, Vicar of Bourg, who paid him many | 


visits, did the unhappy wretch give any 
heed. 


“T shall do nothing with him,” said the | 


good priest, mournfully. “The mind is too 
coarse and brutified. It is not with him as 
with others, where darkness and light are 
at least mingled in the soul. Here it is one 
profound obscurity.” 

Nevertheless he did not relax his efforts ; 
and as Dumollard exercised his right of ap- 
peal to the Court of Cassation, opportunity 
was not wanting. 

On Friday evening, the 7th of March, the 
guillotine was taken from the vaults below 
the Palais de Justice, placed upon an im- 
mense car, and transported to Montluel, 
whither a large detachment of Lancers had 
already proceeded, to preserve order among 
the immense multitudes that came flocking 
from every part of the country. At four 
o’clock that same evening, the criminal re- 
ceived intimation that he must die on the 
morrow. He turned deadly pale, but soon 
recovered his habitual indifference, and only 
replied that it was what he had expected. 
His confessor was then introduced, and re- 
mained with him half an hour. About to 
leave, he suggested to the condemned man 
that the time had arrived when, if ever, 
he should exchange forgiveness and recon- 
ciliation with his wife, offering at the same 
time to obtain permission for his release 
from irons, 

Dumollard assented, and the intérview 
took place immediately, — the male prisoner 
remaining calm and unmoved as ever, the 
woman deeply agitated. After this, the two 
sat down to partake of their last meal to- 
gether, — an abundant supper, provided at 
the cost of the good priest, who, though it 
was fast day, permitted them, “in the pres- 
ent conjuncture of circumstances,” to eat 
what they pleased. Of this license Dumol- 


| human appetite. 








lard availed himself to the utmost limit of 
Beef, pork, cutlets, and 


| especially puddings, disappeared under his 


efforts with a rapidity that struck with amaze- 
ment the spectators of that gloomy feast. He 
seemed to consider the time too precious to 
be wasted in conversation, but nevertheless 
found opportunity now and then to address 
a word of comfort to his wife, whose sobs 
interrupted the repast. 

“ Patience, patience; you are fretting about 
me, but it is a waste of grief ; you see / don’t 
care. As for you, you have to remain twenty 
years in prison. Be careful of the little money 
I shall leave you. Take some wine now and 
then. But mind! on your liberation, do not 
go back to Dagneux, where your family would 
not welcome you; remain at Dijon. By the 
by,” he added, as if an important idea had 
struck him, “don’t forget to reckon with 
Berthet ; she owes you for so many days’ 
work; that will be seventeen francs, less 
five sous.” 

It was half-past one in the morning when 
the prisoner entered Chalamont, a mile or 
two short of Montluel; and here the crowd 
had become so dense as to create some diffi- 
culty in passing. Yells and execrations re- 
sounded on every side. Some women forced 
their way up to the vehicle, flashing their 
lanterns into the face of the criminal. The 
Abbé Beroud warmly remonstrated, rebuk- 
ing their indecent curiosity, and exhorting 
them to be satisfied with the act of justice 
about to be done. Thus through masses of 
living beings, miles in length, the cortége 
approached Montluel. 

The scaffold had been erected during the 
night, in the widest piece of public ground, 
—the Place Bourgeat,— and now stood 
ready, in the centre of a perfect forest of 
bayonets and drawn sabres. Beyond the 
military square every visible inch, from 
ground to chimney-top, was packed with 
living beings. 

Dumollard had alighted at the town-hall, 
and was warming himself comfortably at the 
fire in the cofncil-chamber. A magistrate 











Widows and Wives. 


567 








present exhorted him to confess whatever 
remained upon his mind in reference to the 
crimes for which he was to suffer. The 
criminal made no other reply than, — 

“Tam innocent. It is unlucky, but I am 
sacrificed for the guilt of others.” 

One final effort to obtain confession, or 
at least admission of his guilt, met with the 
former result; and this extraordinary of- 
fender, persevering to the last in his war 
with justice and society, marched forth to 
his doom. 

The shout that rent the air as he appeared 
might have been heard for miles. The si- 
lence that succeeded was the more appalling. 
Dumollard’s lips moved as though in prayer. 
The priests bent forward, caught, and ear- 
nestly re-echoed the solitary accents, — 





“Jésus! Marie! Pray for me!” 

He knelt for a moment on the lower steps 
of the scaffold, and the Abbé Beroud offered 
to his white lips the symbol of divine mercy. 
Then the executioners helped him up the 
remaining steps, tied him to the plank, 
pushed the latter to its place. Quick as 
lightning the axe descended, and in a few 
seconds head and body lay together in a rude 
coffin, the body to be interred in an obscure 
nook of the cemetery at Montluel, the head 
to be sent to the phrenological professors at 
Lyons. There was scarcely time for a trace 
of blood to become visible. Never was the 
merciful death of the guillotine more skilfully 
administered ; never was death punishment 
more richly deserved than by the French 
wolf, Dumollard. 





WIDOWS AND WIVES. 


By R. VAsHON ROGERS. 


" BE wery careful o’ widders!” was the 

advice Mr. Weller, Senior, gave on 
one occasion to his hopeful son, Sammy. 
The law has in many ways followed the 
suggestion. King Ethelred II., who died 


in 1016, while on the throne of Mercia | 


passed a law saying that people should 
“not too often oppress widows and _ step- 
children, but willingly gladden them.”? 
Widows’ weeds were not in those old 
days expected to be long-lived: the afore- 
mentioned king said: “Let every widow 
who conducts herself lawfully, be in God’s 
‘grith’ [peace or protection ] and the King’s, 
and let every one continue XII. months hus- 
bandless; afterwards let her choose what 
she herself will’? Cnut (the gentleman 
who got his feet wet by the rising tide) 
passed a similar enactment, and, knowing 
well the feminine mind, he added: “ And if 
the widow within the space of a year choose 


1 Ancient Laws of England, Ethelred, ch. 6, § 47. 
2 Thid, ch. 5, § 21: ch. 6, § 26. 





a husband, then let her forfeit her - morgen- 
gyfu,’ and all the possessions which she had 
through her first husband; and let the near- 
est kinsman take the land and possessions 
which she had before, and let him (the hus- 
band) be liable in his ‘ wer’ to the King, 
or to him to whom he may have granted it. 
And though she be taken forcibly, let her 
forfeit the possessions, unless she be willing 
to go home again from the man, and never 
again be his. And let not a widow take the 
veil too precipitately.”! Some of our widowed 
readers may say, “ Willingly would we forfeit 
our morgengyfu — whatever that may be — 
for Number Two.” So we must say that it 
was the “ morning-gift,” the gift which the 
husband gave to the wife the morning after 
the marriage, in token of satisfaction with 
his choice ; and on his death it became her 
separate property. The “wer” which the 
second husband had to pay for his too suc- 
cessful and precipitate wooing was the price 
1 Laws of King Cnut, Secular, 74. 
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at which his life was valued, and which, in 
the event of his being slain, had to be paid 
by the slayer to his relatives, and which he 
himself was condemned to pay if proved 
guilty of certain offences. It varied with the 
rank of the individual. 

This idea of a widow choosing whom she 
would, as if it were always leap-year with her, 
has fortunately gone out. In Scotland, in 
the thirteenth century, if the chosen man de- 
clined to marry his chooser, he was heavily 
fined, unless he could prove that he was 
betrothed to another woman. 

Apparently in Wales, according to the 
laws of Howel the Good, the marriage fees 
were lightened on a woman’s second attempt 
in the matrimonial lottery ; for we read that 
the bard, called the Chief of Song, who had 
to sing whenever the King or Queen desired, 
was entitled to a bridal present from every 
maiden when she married, but he was to 
receive nothing at the wedding feast of 
women who had been married before.! 

In strong contrast to the laws of the early 
English, is the decision of that old Indian 
lawmaker, Menu, who said, “ Let a woman 
emaciate her body by living voluntarily on 
pure flowers, roots, and fruits; but let her 
not, when her lord is deceased, even pro- 
nounce the name of another man.... A 
second husband is not allowed to a virtuous 
woman.”? As weall know, the Hindoo laws 


‘are hard on women; the Brahminical law- 


yers objected to their succeeding to property, 
because they were not competent to perform 
the religious rites required of heirs. One 
authority, however, points out that a woman 
might do some acts of a quasi-religious char- 
acter; ¢.g., she may dig tanks. In Bengal 
Proper a childless widow is entitled to the 
enjoyment of her husband’s property, under 
certain restrictive conditions, for her life. 
As marriages among the upper classes of 
Hindoos are very commonly infertile, a large 


1 Dim. Code, B. I. ch. 25. 

2 Sir W. Jones, vol. iii, Laws of Menu, ch. ii. §§ 157, 
162. 

3 Mitakshara, ii. 1, 22-24. 





The Green Bag. 





part of the soil is in the hands of such widows 
as tenants for life. The Suttee, or widow- 
burning, when the English entered India, 
was a constant and almost universal practice 
among the wealthier classes ; and asa rule, it 
was only the childless widow, and never the 
widow with infant children, who burned her- 
self on her husband’s funeral pyre. The 
widow was made to sacrifice herself, that her 
tenancy for life might be got out of the way, 
and the husband’s relations succeed to the 
property. The Brahmins exhorted her to the 
deed, because they disliked seeing any woman 
enjoying property ; and the relatives because 
they began to enjoy the possessions as soon 
as her life was over. According to the 
Gentoo law, “ it is proper for a woman, after 
her husband’s death, to burn herself in the 
fire with his corpse: every woman, who thus 
burns herself, shall remain in Paradise 
with her husband three crore and fifty /aes 
of years [7.¢. thirty-five million years: quite 
enough for most husbands and wives!]. If 
she cannot burn, she must ever preserve an 
inviolable chastity.” } 

Perhaps we have been a little too previous 
in taking up the subject of widows in the 
first place ; let us go back and see whom a 
man might marry in the good old days. 
King Ethelred said: “ Let it never be that 
a Christian man marry within the relation- 
ship of VI. persons, in his own kin, that is 
within the fourth degree: nor with the relict 
of him who was so near in worldly relation- 
ship: nor with the wife’s relation, whom he 
before had had. Nor with any hallowed 
nun, nor with his godmother, nor with one 
divorced, let any Christian man marry; nor 
have more wives than one, but be with that 
one as long as she may live: whoever will 
rightly observe God’s law, and secure his 
soul from the burning of hell.” ? 

Menu, in his advice to Ccelebs in search 
of a wife, says that a man should studiously 
avoid, among others, the families, be they ever 
so rich or great, which have thick hair on 


1 Halhed’s Gentoo Code. 
2 Laws of Ethelred, vi. § 12. 
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the body; and forbids him to marry a girl 
with reddish locks(!), or one with no hair, 
or one with too much of that adornment, or 
one immoderately talkative, or one with in- 
flamed eyes. He was particular, too, about 
the names, differing from the man who 
thought a rose would smell as sweet by any 
other name; he says, let-not the regenerate 
man marry a girl with the name of a constel- 
lation, or of a river, or of a barbarous nation, 
or of a mountain, of a winged creature, a 
snake, or a stag, nor with any name raising 
an image of terror. Let him choose for 
his wife a girl whose form has no defect; 
who has an agreeable name; who walks 
gracefully like a phenecopteros or like a 
young elephant; whose hair and teeth are 
moderate, respectively, in quantity and size, 
and whose body has an exquisite softness.! 
Having found this elephantine, phenecop- 
terotic paragon, according to the Indian 
laws, — fortunately such a creature had not 
the right to pick and choose her bipedal 
mate,—let us see how among the early 
English the betrothal took place. 

In the laws of Edmund (circa A.D. 946) we 
read: “If a man desire to betroth a maiden, 
or a woman, and it so be agreeable to her and 
her friends, then it is right that the bridegroom, 
according to the law of God, and according to 
the customs of the world, first promise and 
give a ‘wed’ (pledge) to those who are her 
‘foresprecas’ (spokesmen) ; that he desire her 
in such wise that he will keep her, according 
to God’s law, as a husband shall his wife; and 
let his friends guarantee that. After that 
it is to be known to whom the ‘ foster-lean’ 
(the money pledged to the wife’s family) be- 
longs: let the bridegroom also give a ‘ wed’ 
for this; and let his friends guarantee it. 
Then, after that let the bridegroom declare 
what he will grant her, in case she choose 
his will, and what he will grant her if she 
live longer than he. If it be so agreed, then 
it is right that she be entitled to half the 
property, and to all if they have children in 
common, except she again choose a husband. 


1 Laws of Menu, ch. ii. §§ 7-10. 
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Let him ‘confirm’ all he has promised with 
a ‘wed,’ and let his friends guarantee that. 
If they then are agreed in everything, then 
let the kinsmen take it in hand, and betroth 
their kinswoman to wife, and to a righteous 
life, to him who desired her, and let him 
take possession of the ‘borh’ (surety) who 
has control of the ‘wed.’ But if a man de- 
sire to lead her out of the land, into another 
thane’s land, then it will be advisable for 
her that her friends have an agreement that 
no wrong shall be done to her; and if she 
commit a fault, that they may be nearest in 
the ‘bot,’ if she have not whereof she can 
make ‘bot.’ 2 

Even in those old days a man occasionally 
left his intended in the lurch, but an action 
for breach of promise was not necessary to 
fix the damages. King Ine, of the West 
Saxons, about 688, commanded: “If a man 
buy a wife, and the marriage take not place, 
let him give the money, and compensate and 
make ‘bot’ to his ‘byrgea,’ as his ‘borg- 
bryce’ may be.”? Just fancy that! Cause- 
less desertion made a man liable to pay to 
the woman’s relatives not only the “mun- 
dium” (a sum payable to the family of the 
bride for transferring the tutelage over her 
to the family of the husband), but a compen- 
sation besides, as well as indemnification to 
his surety. 

The marriage over, the next question is, 
How were the parties to behave? Menu 
says, never let the wife separate herself from 
her husband (no trips to Europe or summer 
resorts were approved of by that old sage!). 
“She must always live with a cheerful temper, 
with good management in the affairs of the 
house, with great care of the household fur- 
niture, and with a frugal hand in all her 
expenses. Him to whom her father has 
given her... let her obsequiously honor 
while he lives, and when he dies let her 
never neglect him. Though he be inob- 
servant of approved usages, or enamoured of 
another woman, or devoid of good qualities, 


1 Secular Laws, §§ 1-7. 
2 Ancient Laws, King Ine, 31. 
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yet a husband must constantly be revered as 
a god by a virtuous woman. A faithful wife 
who wishes to attain in heaven the mansion 


‘of her husband must do nothing unkind to 


him, be he living or dead. When the hus- 
band has performed the nuptial rights, with 
texts of the Veda, he gives bliss continually 
to his wife here below, both in season and 
out of season, and he will give her happiness 
in the next world. No woman can sacrifice 
apart from her husband, nor can she per- 
form any religious rite, or fasting; as far 
only as a woman honors her lord, so far is 
she exalted in heaven. A woman is never 
fit for independence: let the husbands con- 
sider this as the supreme law ordained for all 
classes, and let them, how weak soever, dili- 
gently keep their wives under lawful restric- 
tions. Let the husband keep his wife em- 
ployed in the collection . . . of wealth, in 
purification and female duty, in the prepara- 
tion of daily food, and the superintendence 
of household utensils. Women have no 
business with the texts of the Veda: this is 
the law fully settled. Day and night must 
women be held by their protectors in a state 
of dependence ; but in lawful and innocent 
recreations, though rather addicted to them, 
they may be left to their own disposal.” ! For 
the fair sex these laws must have been what 
Huckleberry Finn considered the statements 
“interesting but 
tough.” According to Solon, no married 
woman could go out at night without a 
lighted torch before her chariot, nor leave 
home with more than three garments. (This 
present commentator does not know whether 
this means, clad in three articles, or with 
three changes of raiment.) Greek wives 
were guarded and watched in doors and out 
by duennas and old men. 

Among the Kaffirs ‘a married woman is 
cut off from all intercourse, not only with 
her father-in-law, but with all her husband's 
male relations in the ascending line. She is 
not allowed to pronounce their names, even 


1 Laws of Menu, ch. ii. §§ 149-156: ch. ix. §$ 2, 3, 6, 
11, 18. 





mentally ; and whenever the emphatic sylla- 
ble of either of their names occurs in any 
word, she must avoid it, by either substitut- 
ing an entirely new word, or at least another 
syllable, in its place. 

Per contra, according to Diodorus,? in 
Egypt the ladies had great privileges, and 
at the time of the marriage an agreement 
was entered into to the-effect that the wife 
should have control over her husband, and 
that no objection should be made to her 
commands whatever they might be. But 
when Diodorus lived the fate of Ananias and 
Sapphira was not generally known. Possibly, 
however, the women were supreme in the 
management of the house and in the regula- 
tion of domestic affairs. Even in this en- 
lightened century, among the Arab tribes of 
Upper Egypt, at the marriage-feast, the un- 
fortunate groom undergoes the ordeal of 
whipping by the relatives of his bride. This 
is sometimes exceedingly severe, being ad- 
ministered with a lash of hippopotamus hide; 
and if the bridegroom wishes to be considered 
a man of gallantry, he must receive the chas- 
tisement with an expression of enjoyment.® 

The Welsh laws of Howel the Good paid 
particular attention to women, both married 
and unmarried; under them the ladies were 
not allowed to squander their substance. 
But to a certain extent one might be neigh- 
borly. We read that the wife of a privi- 
leged man could lend her shift, her mantle, 
her head-cloth, and her shoes, without the 
consent of her husband, and might give 
away her food and drink, and lend the furni- 
ture of the house unrestrictedly. The wife 
of a taeog (a churl) could not give anything, 
nor lend it without the consent of her hus- 
band, excepting her bonnet, her sieve, and 
her riddle, and those only to the distance 
she could be heard calling with her foot upon 
the threshold. The Vendotian Code differs 
slightly on this latter point, saying: “ She 


1 Maclean, Kaffir Laws and Customs. 

2 Diodorus, i. 37. 

8 Sir S. Baker, Nile Tributaries of Abyssinia, p. 125. 
4 Gwent. C. B. II. ch. 29 











Widows and Wives. 


571 








can give nothing but her headgear ; and lend 
her sieve, and that as far as her voice can be 
heard from the dunghill requesting its re- 
turn.”! The statutory value of a sieve, a 
riddle, and a bonnet was each a penny.” 

A woman was not allowed either to buy 
or sell, unless she was a proprietrix.? If a 
wife uttered a harsh or disgraceful word to 
her husband, she had to pay him three kine 
as camlwrw, for “he is her lord;” “or he 
might strike her three blows with a rod, a 
cubit long, on any part he chose, except the 
head.” If aman beat his wife without cause, 
he had to pay her saraad (a fine for an in- 
sult) to her according to her station.* A 
husband had a right to beat his wife for 
three things without giving her saraad : first, 
for giving away anything which she ought 
not to give; second, for being detected with 
another man in acovert: and third, for wish- 
ing drivel on his beard.® Under the Koran 
a man might rebuke, imprison, or scourge 
his wife. In India a husband could chastise 
his wife with a rope, or a small shoot of 
cane. In both England and France a like 
wholesome discipline was permitted. Old 
Mat. Bacon says: ‘“ The husband hath, by 
law, power and dominion over his wife, and 
may keep her by force within the bounds of 
duty, and may beat her, but not in a violent 
or cruel manner: for in such case, or if he 
but threatened to beat her outrageously, or 
use her barbarously, she may bind him to 
the peace by suing a writ of supplicavit out 
of Chancery, or may apply to the spiritual 
court for a divorce propter sevitiam.”* 

“Tout mari peut battre sa femme quand 
elle ne veut pas obeir a son commandement, 
ou quand elle le maudit, ou quand elle dun- 
ant, pourvu que ce soit moderement et sans 
que mort s’ensuive.” ® Even a drunken and 


Book II. ch. 1, § 39. 

Ven. C. B. III. ch. 22. 

Ven. C. B. II. ch. 1, § 60. 

Dim. C. B. II. ch. 18, §§ 5, 6. 

Ven. C; B. II. ch. 1, § 39. 

Sara, ii. 230; Menu, Private and Criminal Laws, 299. 
Bac. Abr. tit. Baron and Feme, B. 
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insolent wife cannot now be violently beaten 
in Massachusetts ; and Emily Emma Maude 
Jackson has shown that the law in England 
is not what it used to be.? 

For every offence a woman committed in 
those Arcadian days in Wales her kindred 
had to pay as for a man, unless she was in 
Hymen’s bonds; then her husband and her- 
self had to pay her camlwrw and her dirwy 
(fines, the former of three kine or ninescore 
pence, the latter of twelve kine, or three 
pounds). 

The three peculiars of a woman are —so 
saith the Code of Howel Dha— her cowyll, 
her gowyn, and her saraad ; the reason these 
three are called three peculiars is because 
they are the three proprieties of a woman, 
and cannot be taken from her for any cause: 
her cowyll is what she receives for her 
maidenhood ; her saraad is for every beating 
given her by her husband (except for the 
three things), and her gowyn is, if she detect 
her husband with another woman, let him 
pay her sixscore pence for the first offence, 
for the second one pound: if she detect him 
a third time she can separate from him, with- 
out losing anything that belongs to her ; and 
if she endure without separation, after the 
third offence, she is not entitled to any satis- 
faction ; and the property she may obtain for 
the above three things is to be apart from 
her husband.” 

Flirting was not looked upon with any 
favor by the eye of Howel’s laws. If a mar- 
ried woman gave a kiss to any man other 
than her own, it was an odious deed, and the 
husband could repudiate her for it ; and she 
forfeited the whole of her rights by giving the 
kiss, for that and nothing more. The man 
who got the sweet morsel had to pay the 
husband two thirds of his saraad (fine for 
insult), and that whether the kiss was given 
to her unawares, or what way soever: he 
also had to pay her the fourth part of her sa- 
raad, “unless it be in the play which is called 


1 Com. v. McAfee, 108 Mass. 458; Reg. v. Jackson 
(1891), 1 Q. B. 671. 
2 Ven. C. B. II. ch. 1, § 39. 
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rope-playing, or at a carousal, or when a per- 
son arrives from a distance.” If the man de- 
nied giving a kiss, he could absolve himself by 
giving the oath of seven men; and the fair 
one could prove her innocence by the oaths 
of seven women, and her own nearest rela- 
tives could be pressed into the service.! In 
the West, Miss Cracker recovered $2,000 from 
a railway company for half a dozen kisses 
given her —zxvita Minerva — by a conduc- 
tor.2~ A married woman might attack her 
husband’s concubine with her hands if they 
met; and even though the poor concubine 
died, no compensation was required.® 

If a husband took another wife after part- 
ing from the first one, Number One was free 
to marry again. Following this very just 
provision, however, comes one which must 
have been rather hard on the lady, and re- 
minds one of the adage of “Many a slip 
*twixt cup and lip;” it ran thus: “If a man 
parts from his wife and she be minded to 
take another husband, and the first husband 
shall repent having parted from his wife, and 
overtake her with one foot in the bed and 
the other outside the bed, the first husband is 
to have the woman.”* In view of this one 
would expect husband Number Two to lock 
his door the first night. 

Chastity was highly prized among the 
Welsh. If one supposed to be a maid was 
given in marriage and was not one, the 
‘groom could not repudiate her, nor take 
away any of her due, if she shared his bed 
for a single night. If, however, he protested 
her frailty as soon as known, the law allowed 
her to be exculpated by the oath of seven 
persons, including her mother, her father, 
her brothers, and her sisters. If she was 
not so absolved, the law was rude enough 
to say, “let her shift be cut off as high as 
her hips, and let a yearling steer be put 
in her hand, having his tail greased with 
tallow ; and if she can hold him by his tail, 


1 Ven. C. B. II. ch.1; Dim.C. B. IT. ch. 18. 

? Cracker v. Chicago & N. W. Ry., 36 Wis. 657. 

8 Dim. C, B. II. ch. 8, § 61. 

* Ven. C. B. II. ch. i. § 18; Dim. C. B. IT. ch. 18, § 29. 





let her take him in lieu of her share of the 
argyvren (a maiden’s paraphernalia) ; and if 
she cannot hold him, let her be without any- 
thing.”! If a woman cohabited with a man 
without the sanction and blessing of Mother 
Church, and he deserted her, upon complaint 
made by her to her kindred and to the 
courts, she — so runs the Gwentian Code, — 
is “ to receive, for her chastity, a bull of three 
winters, having its tail shaven and greased 
and then thrust through the door-clate ; and 
then let the woman go into the house, the 
bull being outside, and let her plant her foot 
on the threshold, and let her take his tail in 
her hand, and let a man come on each side 
of the bull with goads to propel the bull; 
and if she can hold the bull, let her take it for 
her wyneb-werth (a fine payable for insult) 
and her chastity; and if not, let her take 
what grease may adhere to her hands.” ? 

A woman might leave her husband if he 
was leprous, or had fetid breath, or was in- 
capable of performing his marital duties ; 
and leaving him for any of these reasons, 
she was entitled to have the whole of her 
property. If by dying husband and wife 
parted company, the latter was entitled to 
have everything in two portions, except the 
corn; no wife in the world was to have a 
share of the corn, except an espoused wife. 
If by dying and living they separated, the 
sick aided by the confessor divided, and the 
healthy one chose her part. 

It is amusing to read the way the goods 
and chattels had to be shared between hus- 
band and wife when they parted after a seven 
years’ matrimonial alliance. “The swine 


to the husband, and the sheep to the wife; - 


if there are only one kind they are to be 
shared ; and if there be sheep and goats, 
the sheep to the husband, the goats to the 
wife ; if there be only one kind, they are to 
be shared. Of the children, two shares to 
the father, and one to the mother ; the oldest 
and the youngest to the father, and the mid- 
dlemost to the mother. The household fur- 
niture is to be thus shared: all the milking 
1 Ven. C. B. I. ch. 1, § 27. 2 B. II. ch. 29, § 42. 
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vessels, except one pail, go to the wife; all 
the dishes, except one dish, go to the wife; 
and those two to the husband; the wife 
is to have the car and the yoke to convey 
her furniture from the house. The husband 
is to have all the drinking vessels (!); the 
husband is to have the riddle, the wife the 
small sieve. The husband is to have the up- 
per stone of the quern, and the wife the 
lower. The clothes that are over them be- 
long to the wife; the clothes that are under 
them belong to the husband, until he marries 
again; and after he marries, the clothes are 
to be given up to the wife; and if another 
wife sleep upon the clothes, let her pay 
‘wyneb-werth’ to the other. To the hus- 
band belong the kettle, the bed coverlet, 
the bolster of the dormitory, the coulter, the 
fuel-axe, the auger, the settle, and all the 
hooks, except one, and that one to the wife. 
To the wife belong the pan, the trivet, the 
broad-axe, the hedge-bill, the plow-share, all 
the flax, the linseed, the wool, the house-bag, 
with its contents, except gold and silver; 
which, if there be any, are to be shared; 
the house-bag is the hand-bag. If there be 
webs, they are to be shared: the yarn-balls 
to the children, if there be any ; if not, they 
are to be shared. The husband is to have the 
barn, and all the corn above ground and un- 





der ground; the husband is to have all the 
poultry, and one of the cats, the rest belong 
to the wife. The provisions are to be thus 
shared : to the wife belong the meat in the 
brine, and the cheese in the brine; and after 
they are hung up they belong to the hus- 
band ; to the wife belong the vessels of but- 
ter in cut, the meat in cut, and the cheese 
in cut; to the wife belongs as much meal 
as she can carry between her arms and 
knees, from the store-room into the house. 
To each of them belong their clothes, except 
their mantles ; the mantles are to be shared. 
Their debts, let them pay in equal shares. 
If the husband be privileged, let him show 
his privilege before the sharing ; and after 
he shall have obtained his privilege, let there 
be a sharing, as we have said above.” ! 

In the Welsh Anomalous Laws we read : 
“Whoever would prosper, let him avoid 
loving three things over much: woman, and 
ebreity, and sleep.” 2 

After quoting this good advice and reflect- 
ing on all the absurdities aforesaid, we can- 
not more fitly conclude than in the words of 
one of George Eliot’s characters : “ However, 
I’m not denyin’ that women are foolish ; God 
Almighty made ’em to match the men.” 


1 Ven. C. B. II. ch. 1, §§ 2-8. 
2 B. V. ch. ii. § 153. 





THE MONARCH 


RASSUS was dead, Cotta an exile from 

Rome, and Hortensius in the zenith 
of his fame, when the youthful Tully first 
entered that arena where he was destined 
so soon to carry off the palm from all 
competitors. Not long before this there 
had been a period of much public excitement 
and agitation at Rome, and all who were 
candidates for the high honors of the State 
were compelled to court the favors of the 
sovereign people by animated harangues, 
which they almost daily addressed to assem- 
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bled crowds. Such were Metellus Celer and 
Varius and Carbo and Pomponius and Caius 
Julius, who from the Rostra declaimed to the 
populace. Below them stood a youth of 
spare and meagre frame, whose long, thin 
neck was eagerly stretched forward, as he 
endeavored to catch every word that fell from 
the speaker. Who would have recognized 
in his pale, consumptive figure the future 
orator of Rome? Yet that was Cicero, 
whose health was then weak and delicate, 
and who constantly attended these meetings, 
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attracted by the spell of that eloquence of 
which he was one day to be himself such a 
mighty master. But he was no idle specta- 
‘tor. He read hard, and devoted a part of 
each day to writing, that he might accustom 
himself to accurate and rapid composition. 

The advantage of this habit to a speaker 
was strongly felt by him. He says that by 
writing on a subject we pay more than ordi- 
nary attention to it, and thus many things 
present themselves to the mind which we 
should otherwise let slip. Besides this the 
most appropriate words and sentences occur 
to us while we bestow careful attention upon 
our style, and we learn to arrange our 
thoughts in the best order. A habit is thus 
engendered of employing always the most 
apt and striking language; and a speaker who 
has been accustomed to make use of his pen 
will, when he is obliged to utter anything 
extempore, be able to do it with the same 
correctness and grace as if it had been pre- 
viously composed. The impetus given will, 
in fact, continue. Cicero illustrates this by 
the elegant simile of a vessel retaining her 
onward way after the rowers have ceased 
their stroke, from the mere impulse pre- 
viously communicated. These are valuable 
hints from such a teacher, and would be 
acted upon much more generally if it were 
not for the reason which he himself sug- 
gests, —the disinclination which men feel 
to undertake the labor of such a course of 
preparation. 

Cicero studied civil law under the able 
guidance of Q. Mucius Sczvola, whose house 
was thronged by clients who resorted to the 
great jurist for advice in legal difficulties. 
At the same time he refreshed and enlarged 
his mind by attending the lectures on phi- 
losophy which were given by Philo, the 
leader of the new academy, who had been 
driven from Athens by the war which Sylla 
carried on against Mithridates in Greece. 
And in order to prepare himself for practice 
at the bar, he received instruction from Molo 
the Rhodian, once a distinguished advocate, 
but now teacher of the art of oratory at 








Rome. During this period legal proceedings 
were almost at a stand-still, while armed 
factions were contending for the mastery; 
but calmer times succeeded, and for three 
years the city enjoyed a hollow but un- 
disturbed tranquillity. Many, however, of 
Rome’s most eloquent sons — Sulpicius, 
Catullus, Antony, and Julius — had perished 
in the civil war, and their place was ill sup- 
plied by such speakers as Antistius, Piso, 
Pomponius, and Carbo, who now enjoyed, 
after Hortensius, the chief practice of the 
courts. Cicero tells us that he devoted him- 
self during these three years, night and day, 
to the most severe and unremitting study, 
keeping one object steadily in view, and di- 
recting all his energies to the cultivation of 
eloquence, the absorbing passion of his life. 
Diodorus the Stoic taught him logic, and he 
daily declaimed in the presence of some 
friend, sometimes in his native language, 
but more frequently in Greek, with which 
tongue he was perfectly familiar, and which 
enabled him to transfer some of its rich lux- 
uriance to the more unadorned and meagre 
Latin. 

Such was the training by which Cicero 
sought to qualify himself for success in his 
career; and he might justly say that when he 
commenced practice he required little in- 
struction from experience, but was already 
equal to the conduct of the greatest causes. 

Cicero was proud of his vocation. He ap- 
plied himself to it with untiring assiduity, 
and had a lofty idea of its requirements. 
“T,” he said, when contending with Czci- 
lius for the right of conducting the prosecu- 
tion against Verres, “who, as all are aware, 
have had such practice in the forum and in 
trials, that none or few of the same age as 
myself have been engaged in more causes, 
and who devote all the time which I can 
spare from the service of my friends to the 
studies and labors of my profession, in order 
that I may be better prepared and readier for 
practice at the bar; I, notwithstanding this, 
—so may the Gods be merciful to me! — 
declare that whenever I think of the mo- 
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ment when I shail have to rise and speak in 
defence of a client, I am not only disturbed 
in mind, but tremble in every limb of my 
body.” If such was the avowal of Cicero, 
what must at times be the feelings of less 
gifted advocates, when called upon to defend 
liberty or life, where the result is so often 
determined by the manner in which they 
acquit themselves of their task ? 

It was his favorite theory that no limits 
could be assigned to the knowledge neces- 
sary for an orator. According to his own 
magnificent conception of his office, “I will 
pronounce him to be a complete and perfect 
orator who can speak on all subjects with 
variety and fulness.” This, of course, even 
in the time of Cicero, was impossible; and 
now that the empire of science and art 
has been so immeasurably extended, the 
mere attempt to grasp at universal knowl- 
edge would only render the sciolist ridicu- 
lous. The days of Admirable Crichtons 


of the Forum. 





have gone by, and a man must think himself | 


happy if he can, by severe and patient appli- 


cation, make himself master of only a small | 


domain in that ample territory. But yet in 
a modified sense it may be truly said that 
there is no part of knowledge of which an 
advocate can with safety be wholly ignorant. 
For it is hardly possible to name a subject 


which may not fall within the province of judi- | 


cial inquiry in a court of law. “What treas- 
ures of science,’ says D’Aguesseau, “ what 
variety of erudition, what sagacity of discern- 
ment, what delicacy of taste, is it not neces- 
sary to combine in order to excel at the bar! 
Whoever shall venture to set limits to the 
knowledge of the advocate has never con- 
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ceived a perfect idea of the vast extent of 
his profession.” 

But how is this multifarious knowledge to 
be acquired? The process of obtaining it 
is much less difficult than at first sight ap- 
pears. Cicero himself furnishes us with the 
key by which the storehouse is to be un- 
locked: /pst omnia quorum negotium est, 
consulta ad nos et exquisita deferunt. In 
every cause which he undertakes, the advo- 
cate has at his command the services of 
those who are interested in the result, and 
who procure for him information from every 
available source. Those who have devoted 
years of toil and study to some particular 
department of art or science, exhaust as it 
were their treasures before him; and trans- 
fuse into him, for the time, the knowledge 
which they possess. It is his duty to employ 
skilfully the materials which are provided for 
his use, and weave them into a plain perspi: 
cuous statement, so that they may be pre- 
sented to the minds of the cout or jury in a 
clear and intelligible form. If the most in- 
genious mechanician, unaccustomed to the 
art of speaking, were to rise in a court of 
law to assert or deny the infringement of a 
patent, the chances are that he would not 
succeed in making himself understood. And 
this is one of the many reasons why, inde- 
pendent of legal mysteries, it is necessary 
that masters of the art of tongue-fence should 
exist in every civilized community. 

When raised to the highest offices in the 
state, Cicero gratefully acknowledged that he 
owed his elevation, ‘after much toil and 
many perils,” to his success at the bar as an 
advocate.— Hortensius. 








576 


The Green Bag. 








LEGAL INCIDENTS. 


THE BEST WITNESS. 


' By J. W. Donovan. 


HERE is scarcely a lawyer of any 
practice who cannot relate cases of 
circumstantial evidence, of convictions of 
innocent men, of hair-breadth escapes, of 
romantic incidents. This case is a com- 
bination of all these elements in one. 

In a little hamlet near Socoro, in the early 
eighties, lived a family of New Mexicans 
who frequently quarrelled over their drinks 
and drank over their quarrels, to the disgrace 
of the settlement. 

Threats of violence and actual violence 
had more than once been witnessed ; and the 
sudden disappearance of Agnes Shapero, 
with the arrest of her husband for her mur- 
der, soon after confirmed the belief that the 
guilty party was in prison. 

On his hands were deep scratches, and 
marks of a quarrel, and a sharp encounter. 
On his axe were stains of blood ; in his pos- 
session was a torn under-vest of a woman. 
The tragedy had occurred after dark, as 
the sounds of a quarrel had reached the 
ears of many neighbors, who had heard such 
disputes too often to take much note of 
them. 

To add to the interest of all, was the find- 
ing of the woman’s body in the Rio Grande 
River near by, not long after. 
the partial identification, and even the guilty 
actions of the accused, tended to confirm 
the theory of deliberate murder. 

The prisoner’s counsel had but one defence, 
and clung to it,— mistaken identity of the 
person, — or the body of the person mur- 


a? 
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dered, — for the remains were somewhat 
blackened and doubtful of recognition. The 
sounds of the conflict, the previous conten- 
tions, the disappearance of the murdered 
woman, were clearly established. The ac- 
cused was almost hopeless, for even he be- 
lieved he was guilty. 

So guilty and halting was his statement 
that his counsel dared not call him as a wit- 
ness ; and the arguments had well advanced, 
when a rustle of excitement occurred near 
the door, and a woman hurriedly entered 
and rapidly walked forward in sight of the 
jury, and was quickly recognized as the very 
victim who was believed to have been mur- 
dered, and who in a few broken words re- 
lated how she had fled the country into Old 
Mexico, and hearing of the trial returned to 
the relief of her husband. 

On taking the stand “ in her own behalf,” 
she testified that she and her husband, on 
the night in question, had quarrelled over 
their drinks, and she had rushed into the river 
to escape her enraged partner, who madly 
followed her, and seized her, and held her 
under water till he believed her to be dead ; 
and when she regained consciousness, she 
escaped into Mexico. 

Without this witness the prisoner must 
have been convicted, and surely hanged, and 
to cap all, would have gone to his death of 
disgrace with the belief that he had actually 
killed his wife as the circumstances indicated, 
and would have confessed to the crime of 
murder from the gallows. 


Sy, 
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WIGS AND GOWNS. 


N the life of every man, we are told, 
one moment stands out pre-eminent in 
joy. Where is that happiest time in the 
career of a barrister? Does it come when 
he receives his maiden brief, or when he ob- 
tains the earliest verdict in his favor? On 
neither of these occasions, delightful as they 
are, does the fullest measure of bliss fall. The 
precious moment comes when the barrister 
dons his wig and gown for the first time. 
As the crisply curled wig closes round his 
head, an unknown thrill of delight rushes 
through his brain, stirring up visions of mas- 
sive trees of legal knowledge bearing upon 
their spreading branches golden guineas 
galore. At the first touch of the brand-new 
gown his mind becomes a panorama of a 
successful career at the bar; the paper- 
crowded table of the busy junior, the dignified 
appearance of an eminent Q. C. address- 
ing a jury, the comfortable proportions of a 
seat on the bench, and the unsurpassable 
glory of the woolsack,—his thoughts revel 
in these delights. How brilliant the prospect 
is! What smiling eyes hope has! Once 
more he looks into the mirror; he fondly 
shifts his wig to the position on his fore- 
head that has commended itself last to his 
fancy, and arranges again his beautifully 
starched bands with devotional care. He 
is happy in the boundless possibilities of 
his position. 

The magic touch of wig and gown! It 
exists at the end as well as in the beginning. 
Few know of the reverence with which old 
barristers regard their professional head- 
gear. It is the symbol of their labors, the 
cherished relic of their wars of argument in 
court. As the feeble old man, too weak 
and deaf to go into court, opens the tin box 
in which his wig lies, and holds it fondly 
with his shaking hand before his fading eye, 
he thinks of the days of his vigor, of the 
time when he argued boldly with judges 
and. pleaded eloquently with juries, and his 





thoughts hallow the time-stained wig with 
their pathos. Not lony ago such a barrister 
in his last hours desired to see his wig and 
gown before he died. They were fetched from 
Lincoln’s Inn, and held before his eyes, and 
a long-lost smile lit up his face. He asked 
in almost lifeless tones to have them put on, 
and anxious not to cross even one of his last 
wishes, his relatives at his bedside did as he 
bade them, and gently raising his weary 
head from the pillow, they placed the ragged 
wig upon it, and hung the rusty gown upon 
his shoulders. His head sank back upon the 
pillow, and his eyelids closed. Suddenly his 
eyes ‘re-opened, his head was raised, and his 
dry lips moved. “ May it please your Lor—” 
As these words fell feebly from his lips, his 
weary frame sank back once more. His 
soul was before the Great Judge of all 
men. 

We give these instances of the attachment 
that barristers display towards their wigs and 
gowns in order to remove an impression ex- 
isting in certain quarters that Q. C.’s and 
juniors regard their professional head-gear 
as an inconvenient appendage, and that they 
would willingly dispense with it. The self- 
constituted philanthropists who manufacture 
this opinion probably derive their conclu- 
sions from observing barristers remove their 
wigs from their brows in hot weather. Un- 
doubtedly the temptation to dispense with 
the head-gear on an excessively sultry day 
in the summer is a very great one ; but the 
advocates of these days are so attached to 
their wigs that they resist this temptation 
far more successfully than the last genera- 
tion of lawyers. In the “Times” for 24th 
July, 1868, may be found this interesting 
paragraph, which amply proves our last 
statement : — 

“During the last two days the learned 
judge and the bar have been sitting without 
their wigs ; and, in opening a case, Sir Robert _ 


| Collier called attention to the innovation, and 
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apologized for not appearing in full forensic 
costume. His lordship said he had set 
the example of leaving off the wig in conse- 
quence of the unprecedented heat of the 
weather, as he thought there were limits to 
human endurance. Sir Robert Collier ex- 
pressed a wish that this precedent might be 
generally followed, and hoped that the ob- 
solete institution of the wig was coming to 
an end, —a hope in which many members 
of the bar heartily concur.” 

Twenty-two years have passed away since 
this delightful scene occurred in the Court 
of Probate and Divorce, and the example of 
Sir J. P. Wilde and the hope of Sir Robert 
Collier remain unfollowed and unfulfilled. 
The greatest iconoclast that has appeared 
on the bench since that interesting occasion 
is Mr. Justice Vaughan Williams, who ap- 
peared in the vacation court the other day 
with his breast unadorned by bands. So far 
from proposing to put an end to “the ob- 
solete institution of the wig,” barristers fre- 
quently discuss the various theories that 
have been started in explanation of its origin. 
What a standing subject for debate is the 
lapel, the little triangular piece of stuff which 
hangs from the back of a junior’s gown! 
What learned statements respecting this 
mysterious bag-like appendage we have 
heard from the lips of young advocates, 
whose antiquarian researches are illumined 


‘with the ruby light of a glass of wine! 


There are two great theories connected with 
the lapel, and each has its advocates, who 
never fail to fight with enthusiasm. 

It is contended on one side that the lapel 
is a diminutive representation of the hood 
which barristers wore before the introduction 
of wigs and hats, the hood being fastened to 
the gown in order that it might not be lost 
when taken off in court. It is argued by the 
opponents of this view that the lapel is a 
wallet. It is divided, as our readers know, 
into two compartments, one of which is open, 
and the other enclosed. It is capable of hold- 
ing small articles, such as money ; and this 


is the object that the exponents of the | 





wallet view perceive in it. In the olden 
times barristers were supposed to give their 
services gratuitously. They were above the 
guineas for which their successors fight; in 
a literal sense, they were above price. But 
the suitor who enjoyed the services of one 
of these high-minded advocates invariably 
slipped an honorarium into the little bag be- 
hind his back; and we can readily imagine 
the eagerness felt by this great-souled prac- 
titioner to take off his gown in his chambers 
and see what sum had been put in. 

Such is the interminable discussion that 
rages among antiquarian lawyers respecting 
what, after all, is a very little thing. But 
the whole gown is the subject of dispute. 
Everybody who has been inside a court of 
law has doubtless wondered why a junior’s 
gown differs so widely in shape from other 
legal robes. The gowns of judge, Q. C.’s, 
solicitors, and ushers are, except so far as 
material is concerned, alike. They all have 
the square flaps by the neck and the hang- 
ing sleeves by the side ; and it is concluded 
from the similarity of the gowns worn by 
these four different officials that their gowns 
are the truly legal ones, and that the junior’s 
gown has come from the Universities, in 
which surmise there is probably much 
truth. However, it is quite clear that silk 
gowns have long been appropriated to ap- 
pointments under the crown, which explains 
the silk attire of judges and Q. C.’s. 

About the head-gear of the higher branch 
of the profession less mystery prevails. 
For instance, the full-bottomed wigs, of 
which there is such an imposing array in 
the courts, were the full-dress wigs of all 
gentlemen in the time of Charles II., to 
whom belongs the honor of introducing 
them into England. At one time, too, jun- 
iors encased their heads in them. Kettleby, 
the barrister immortalized in Hogarth’s 
works, was the last junior to wear one. 
Since his time custom has confined full- 
bottomed wigs to the occupants of the bench 
and the leaders of the bar,—a fact for which 
juniors have every reason to be thankful; 
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for anything more uncomfortable and ugly 
than a full-bottomed wig has never been de- 
signed for the head of a human being. 
Portraits of judges before the Restoration 
show that their ancient lordships wore no 
wigs, but contented themselves with a coif, 
or velvet cap, or dignified their heads with 
a three-cornered hat. It is sometimes said 
that the judges of our own time should im- 
prove upon this old custom of relinquish- 





ing their wigs in favor of their natural 
hair. We will not stay to inquire into the un- 
known quantity which their lordships would 
have to be in favor of ; but we earnestly hope 
that judges and barristers will long continue 
to keep their horse-hair on, and to preserve 
the impressive appearance, the picturesque 
dignity, and desirable distinction bestowed 
upon our courts by wigs and gowns. — Law 
Gazette. 
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Lonpon, Nov. 4, 1891. 
[= long vacation ended Michaelmas Term 
was ushered in with the usual pageantry. 
The Lord Chancellor entertained the Judges and 


Queen’s Counsel to breakfast — a late one, by the | 
way — at the House of Lords ; and thereafter our | 
judicial lawgivers and eminent advocates journeyed | 
in state from Westminster to Temple Bar, march- 


ing in procession up the long and stately Central 
Hall of the High Court of Justice, — the judges to 
their respective courts, the counsel to their briefs. 
A large concourse of ladies and the general public 
invariably graces these proceedings ; for even in 
England the Lord Chancellor in his robes of state, 
preceded by the mace, the pursebearer, and at- 
tended by the rank of his official retinue, the judges 
following, —those of Appeal and Equity in black 
and gold, those of the Queen’s Bench in scarlet 
and ermine,— is not a spectacle to be enjoyed every 
day. 


| of £350 per annum. 


| 
| 


There is every prospect of a busy session ; | 


cause lists in all departments are very full, and | 


before next autumn the profession will have reaped 
another ample fruitage. Attention has been di- 


rected to the extraordinary diminution which has | 
taken place in the number of applications for new 
| the Hardwicke, the Union, and the Westminster. 


trials. There are only ten this term ; formerly there 
would have been between seventy and eighty. The 
reason for this is probably the fact that new trial 
applications are now heard by the Court of Appeal ; 
until quite recently, when an act was passed affect- 
ing the charges, they were disposed of by a Divi- 
sional Court. A Divisional Court consists of two 
judges, whose function may roughly be described 
as that of hearing inferior appeals. There is no 





doubt that the courts are increasingly anxious to 
discourage new trials ; which are perhaps as often 
as not merely vexatious. 

In my August letter I alluded to the new 
scheme of legal instruction which has been 
launched by the Council of Legal Education. 
Among the new teaching functionaries whom the 
scheme establishes are six “readers,” at a salary 
It was certain that competi- 
tion for these posts would be severe, but no one 
was prepared for the solid legion of seven hundred 
applicants which the junior bar has furnished. What 
a vision of unemployed talents this presents, — 
young fledglings with their wigs still spotlessly white, 
a few college honors and prizes in the background, 
struggling for a leadership with gray-haired men 
whom thirty years of patient and unremunerative 
study has never brought nearer to fortune ; many, 
it need hardly be said, possessed in but small 
measure of the very special qualifications required 
by those who would engage in the rare art of im- 
parting knowledge to others. These appointments 
are only for a period of three years. 

It is now that Legal Debating Societies recom- 
mence their discussions. ‘The most prominent are 


The first mentioned society restricts its membership 
to barristers ; but in the Union and Westminster, al- 
though barristers very largely predominate, any one, 
whatever his profession or business, is eligible as a 
member. The debates are on general topics ; purely 
legal disputation is left to one or two less known de- 
bating bodies. The Hardwicke and Union meet in 
the Inner Temple Lecture Hall ; the former is the 
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largest at present, and frequently secures immense 
eattendances by inviting prominent people such as 
Mr. Booth, “ General” of the Salvation Army, to 
speak. The Union is a very vigorously conducted 
society, and contains a number of first-rate speak- 
ers. Among its past presidents have been Sir Henry 
James, Q. C. M. P., Mr. Gainsford Bruce, Q. C. 
M. P., and many other distinguished men. In its 
long history the Union has passed through alterna- 
tions of fortune, sometimes prosperous, sometimes 
depressed ; but it now bids fair to attain a very emi- 
nent success. The Westminster meets in the West 
End,— formerly in Pall Mall, now in Piccadilly. 
It is the august debating society, the model of all 


that is gravely eloquent in public speech ; impa- | 


tience of the irrelevant, eagerness for solidity of 
matter, and precision in treatment are among the 
high-sounding qualities which the atmosphere of 
this Society seems to generate. The young de- 
bating desperado who bethinks him to startle the 
sobriety of the Westminster with some rude shaft 
of wit feels the springs of his inspiration freeze 
within him as he perpetrates for the last time 
amidst the grimmest silence the rhetorical outrage. 

I fear taxation and its incidence are scarcely 
matters that fall within the scope of a legal letter ; 
however your readers will permit me slightly to 
divagate. For long the increase in London traffic 
has at certain times during the day rendered some 
of our leading thoroughfares almost impassable. 
Public opinion had gradually attained a certain 
unanimity as to the means which should be adopted 
to alleviate this state of affairs. The creation of 
new streets, and the widening of old ones com- 
mended themselves as obvious courses to every 
one. Our County Council, giving voice to popular 
demands, had resolved on a number of far-reaching 


reach of fulfilment. Estimates for the work had been 
invited and tendered, when, to the surprise of every 
one, the County Council declined to proceed with 
the enterprise, on the amazing ground that it would 
be unfair to do so until there has been a readjust- 
ment of the incidence of taxation. The expla- 
nation is that a majority of the present Council are 
extreme radicals, who entertain fiscal designs upon 
the colossal rent-rolls of the great ground landlords ; 
they think that these great rent-rolls should bear a 
larger share than they do at present — consider- 
able as that is, directly or indirectly — of the bur- 
dens of taxes and local improvements. Of course 
this is not the place to enter into the merits of so 
large a question ; it suffices to remark that many 


_ years will pass before the fiscal changes so ardently 





desired by our so-called reformers take place ; the 
justice of even their partial adoption being ex- 
tremely doubtful, so that the action of the Council, 
if it were corroborated by their successors, would 
indefinitely postpone exigent public improvements 
for purely visionary reasons. Almost every one 
condemns the policy pursued by the majority of 
the County Council. 

Society is looking forward with great curiosity to 
the result of a petition for judicial separation which 
the young and charming Lady Russell is bringing 
against her husband on the ground of cruelty. 
Lord Russell is quite a young man, not yet thirty, 
a radical, and I believe also a vegetarian. He was 
a notable figure at Oxford a few years ago, and 
is a grandson of the great Lord John Russell of 
Reform Bill fame. The case is said to be a very 
painful one ; strong efforts will be made to have it 
heard iz camera when it comes on for trial next 
month. 

The only legal news from Ireland to record is 


improvements. The widening of the Strand, the | the administration to Mr. T. M. Healy, M.P., of 


construction of a new street uniting it with Hol- 
born, both of them forming two great parallel 


arteries through which the traffic of the city flows | 


| 
| 


| 


a severe horsewhipping by a Mr. Macdermott, 
nephew of the late Mr. Parnell. Ere your readers 
peruse these pages, both sides of the Atlantic will 


eastward and westward, were the more notable of a | be equally familiar with the details of this ludi- 


series of proposals which seemed at last within | crous episode. 


** * 
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THE GREEN BAG. 


A year of prosperity has been vouch- 

safed to the “ Green Bag;” and we desire, 
in closing this our third volume, to extend our 
most hearty thanks to our kind friends who by 
their suggestions and contributions have done so 
much to advance the interests of the magazine. 
Starting as we do upon our fourth year with a sub- 
scription list which has more than doubled within 
the past twelve months, we are confirmed in our 
belief that this new departure in legal literature 
is appreciated by the profession, and that the 
bright and humorous side of the law has attractions 
which are not lost sight of by those devoted to its 
sterner and more austere phase. 


We shall continue in the future as in the past to | 
endeavor to relieve the dull tedium of the routine | 


legal work of our readers by still supplying a fund 


of “entertaining” and “ interesting” literature. | 


Whether or not it will be found “ useless,” depends 
upon the signification our readers attach to this 
word. 

We are promised many articles for the coming 
year which cannot fail to be appreciated by the 
profession, and we can safely say that Volume IV. 
(1892) will be more attractive than any we have 
yet issued. 

With best wishes to all our subscribers for a 
happy and prosperous New Year, we again thank 
them for their kindly aid and encouragement in 
the past, and trust that these manifestations of 
their interest may be continued in the future. We 
shall do our best to merit them. 


Vou. III. (1891) of the “Green Bag,” hand- 
somely bound in half morocco, now ready. Price, 
$5.00 delivered. 
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WE repeat the notice published in our November 
number : — 


To OUR SUBSCRIBERS. 


The Fine Art Committee of the Boston Athe- 
neum having kindly accorded us permission to 
copy the famous painting of Chief-Justice Mar- 
shall belonging to the Athenzeum, we are enabled 
to make the following attractive offer : — 

Zo every subscriber remitting the amount of his 
subscription for the “Green Bag” for 1892 be- 
Sore Jan. 1, 1892, we will present a copy of this 
portrait, mounted upon thick paper, suitable for 
Sraming. The size of the picture itself will be about 
10% inches by 17 inches, and the size of paper on 
which tt is mounted about 18 inches by 25 inches. 

This portrait will be a valuable addition to every 
lawyer’s picture-gallery, and is in itself worth the 
entire price of the subscription. 

The frontispiece of this number is a reproduc- 
tion of the painting of Marshall, and will give our 
readers an idea of what the larger portrait which 
we offer them will be. 

We make this offer for two reasons: first, to 
present our subscribers with a fitting memento of 
the good-will and best wishes of the publishers of 
the “Green Bag;” second, to enable us to get 
our mailing-list for the coming year into shape at as 
early a date as possible. 


_HE anecdote of Jeremiah Mason published in 
our November number calls forth the following 
communication from an esteemed correspondent : 


Editor of the‘ Green Bag”: 


DEAR Sir, — Reading in “Notes” in “Green 
Bag” for November an incident given as taking 
place in the practice of Jeremiah Mason, and know- 
ing the case in which the facts occurred, I am sure 
some mistake has been made in quoting, and take 
this opportunity of correcting. 

The facts are these. One Brown had taken from 
one Bramble a bond to pay said’ Brown $100 a year 
for life. After a while Bramble began to persuade 
Brown to cancel said bond for a definite sum, but 
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Brown would always refuse. It was Bramble’s cus- 
tom to indorse the annual payments on the bond. 
At next payment Bramble indorsed, not $100, but 
$1,000 as paid on the bond, adding, “in full consid- 
‘eration of and cancelling this bond.” Brown, not 
being able to read or write, signed the indorsement 
by making his mark, and the bond was kept by 
him. When Brown demanded payment the follow- 
ing year, the other contended that he owed nothing, 
citing the indorsement of the previous year. 

Brown consulted J/ason, but finding him retained 
by Bramble, went with his story to Webster, who, 
putting faith in his story, entered into the fight, which 
came on at Exeter, N. H. There was at that trial a 
witness for Bramble by the name of Lovejoy, who, 
it appears, was a “chronic” witness, appearing in 
nearly every case held in the neighborhood. A friend 
of Brown seeing Bramble in conversation with Love- 
joy noticed that the former gave to Lovejoy a paper, 
and informed Webster of the fact just before the 
trial. 

Lovejoy’s testimony seeming to Webster some- 
what unnatural, Webster came to the conclusion that 
said paper given by Bramble must contain the evi- 
dence, or rather testimony, which Lovejoy was sup- 
posed to give. 

Webster says : “There sat Mason, full of assur- 
ance, and for a moment I hesitated. Now, I thought, 
I will make a spoon or spoil a horn. I took the pen 
from behind my ear, drew myself up, and marched 
outside of the box to the witness-stand. ‘Sir,’- I 
exclaimed to Lovejoy, ‘give me the paper from 
which you are testifying.’ In an instant he pulled 
it out of his pocket ; but before he had it quite out 
he hesitated, and attempted to put it back. I seized 
it in triumph. There was his testimony in Bramble’s 
handwriting.” 

The end was that the case was settled on terms 
dictated by Webster. — Harvey’s Reminiscences, 
pp. 67-73- 

Hoping that you may find the above a correct 
“correction,” I am Yours truly, J. G. O. 


To the Editor of the ‘Green Bag”: 


DEAR Sir, — As the “Green Bag” gathers up 
trifles from all sources, it must not neglect its own 
pages. On page 512 of the November number we 
are told that “a few curious facts connected with 


the personnel of the Justices of the Supreme Court | 


(of New Jersey) are worth noticing, . . . none have 
been blind or deaf. Adove all, . . . each has sus- 
tained a high standard of morality, not only by re- 
quiring it in others, but by obeying the laws of the 
highest integrity.”” Not only been able to see and 
Curious, 
Yours truly, M. 


hear, but have actually been honest men! 
is n’t it ? 














WE will bind parts of Vol. III. for our subscrib- 
ers, in half morocco, for $1.50. Parts to be deliv- 
ered to us at sender’s expense. - 


LEGAL ANTIQUITIES. 


‘* ‘TWENTY-FOUR pence,” we are told in the 
Dimetian Code, ‘is the worth of the blood of 
every kind of persons ; thirty pence was the worth 
of the blood of Christ ; and it is unworthy to see 
the blood of God and the blood of man appraised 
of equal worth; and therefore the blood of man 
is of less worth.” 


From the same code we also learn that “the 
worth of a conspicuous scar upon a person’s face 
is six-score pence ; if it be upon his hand, three- 
score pence is to be paid; thirty pence is to be 
paid if it be upon the foot. Ifa person be struck 
upon his head so that the brain be seen, or if he 
be stabbed in the body so that the bowels come 
out, or if the thigh bone or the arm bone of a 
person be broken, for each three pounds ; for he 
is in danger of his life by every one of them.” 





FACETIZ. 


THERE’S ROOM AT THE TOP. 


“THERE ’s room at the top,” young Blackstone is 
told ; = 

So with a stout heart and confidence bold, 
He eagerly enters to strive in the race. 

And bravely he runs, ne’er quitting his aim, 

Till age dims his eye, and his limbs become lame, 
And deep lines of care are seen in his face. 

That treacherous phrase still rings in his ears, 

And could he but add, say, a score to his years, 
He might, in the end, reach that coveted place ! 

BELLEVILLE, ILL., Oct., 1891. 


THE following incident took place in a Kenne- 
bec County, Maine, court only a few days ago. A 
divorce case was on trial before a jury, the wife be- 
ing the libellant, and among the witnesses called in 
her behalf was her bright boy of fifteen years. The 
wife’s father had died in Hartford, Conn., some 
months before, leaving her some property, — a fact 
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which the libellee had been at the time very anx- 
ious to ascertain, but which the libellant and her 


family had purposely kept from him. The counsel | 


for libellee knowing this fact, in order to throw dis- 


credit on the truthfulness of the boy witness, cross- | 
| ‘it’s the first time I was ever here, your worship. I 


examined him upon it, and with this result : — 

Ques. After your grandfather’s death, did you 
not tell your father that he was still alive ? 

Ans. No, sir, I did not. 

Ques. Do you swear that you did not tell him 
so? 

Ans. Yes, sir, I do. 

Ques. Did you not have some conversation 
with your father upon the subject? 


Ans. Yes, sir, I did. 
Ques. What did you tell him? 
Ans. He asked me something about it, and I 


told him Grandfather had a long job down in 
Hartford. 


Squire M——., an elderly man, but a young jus- 
tice, called at a friend’s office one morning, and 
with much gravity announced: “ Judge, I dropped 
in to get a p’int of law. I want to know the law 
consarnin’ a-puttin’ of a badly spiled tarrupen in a 
neighbor’s churn. I’ve got Hinnen’s ‘Justices’ 
an’ the Code, an’ I’ve sarched both from kiver to 
kiver, an’ I don’t fin’ nuthin’ under neither head.” 
Harper's Magazine. 


“ Loox here,” said the wrathful young lawyer, 
“TI thought you swore to give a verdict in accord- 
ance with the facts?” 

“Wal,” answered the juryman, thoughtfully, 
pulling his beard, “the facts didn’t turn out as 
I expected ‘em to.” 


Many good stories are told of Sergeant Arabin, 
who was a commissioner of the Central Criminal 
Court in London. 

He once said to a witness: “ My good man, 
don’t go gabbling on so. Hold your tongue, and 
answer the question that is put to you.” 

Arabin prided himself very much on possessing 
the faculty of recognizing faces he had once seen, 
and the result was that he often claimed old ac- 
quaintanceship with the rogues and thieves that were 
brought before him. A young urchin who had been 
found guilty of some petty larceny came up for 
sentence. 





** This is not the- first time,” said the judge, “I 
have seen your face, young gentleman, and that 
you have seen mine. You know very well we 
have met’ before.”’ 

“No,” said the boy, who began to whimper ; 


hope you will have mercy, my lord.” 

‘Don’t tell me that,” said Arabin ; “I can’t be 
deceived. Your face is very familiar to me. — Do 
you know anything of this youngster, officer?” 

The officer answered : “ Oh, yes, my lord ; he’s 
a very bad boy, a constant associate of thieves. 
He's been very badly brought up, my lord. His 
mother keeps a disreputable house in White- 
chapel.” 

“Ah!” said Arabin, “I knew I was right. | 
was quite sure your face was well known to me.” 


AN amusing incident occurred a number of 
years ago, when Judge Lindley was on the bench. 
Lawyer Garvey had a case before him, and Judge 
Lindley made a ruling that practically amounted 
to throwing the counsellor’s client out of court. 
After a gasp of surprise, Mr. Garvey asked, — 

“Am I correct in understanding that the court 
has ruled against me?” 

“ You are, sir,” answered Judge Lindley. 

Garvey again repeated the question, and with 
some heat the judge informed him that if he un- 
derstood the English language he certainly under- 
stood that the ruling was adverse. 

“ Well, well,” said Garvey, with a sigh of resig- 
nation, “I hope, for the credit of the court, it 
will never be noised abroad.” 


Lawyer. Now, Mr. Jenks, I want you to tell 
me the truth without any evasion. Had you or 
had you not had any altercation with the prisoner 
before this event you speak of ? 

Witness. Well, to tell the truth, we did go 
into the bar and take something, but I don’t think 
that was the name of it. 


A story is told of a distinguished lawyer in 
the “Boston Gazette.” One time a physician 
came to him in great distress. Two sisters living 
in the same house had babes of an equal age who 
so resembled each other that their own mothers 
were unable to distinguish them when they were 
together. Now it happened that by the careless- 
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ness of their nurses the children had become 
mixed ; and how were the mothers to make sure 
that they had received back their own infants? 
“ But, perhaps,” said the lawyer, “the children 
were n’t changed at all.” “Oh, but there’s no 
doubt that they were changed!” said the phy- 
sician. “Are you sure of it?” “ Perfectly.” 
“Well, if that’s the case, why don’t you change 
them back again? I don’t see any difficulty in 
the affair.” 





“Tuts makes the third time that you have ap- 
peared before me charged with begging on the 
streets,” said the Judge, “and I shall have to send 
you up for thirty days.” 

“ Please don’t do it, Judge,” sobbed the woman. 
“T have a large family to support, and what would 
my husband and my children do if you were to 
send me up?” 

“Your husband? 
husband ?” 

“Yes, your honor,” said a man, stepping for- 
ward from the crowd. ‘I am her husband, and 
I want to ask you to be lenient with her. She 
makes out like she’s too sick to work ; but if you 


Have you indeed a 


in the future and supports her family.” 

“T don’t think you will,” said the Judge. “In 
fact, I am going to let the woman go, and send 
you up for six months as a vagrant. You have no 
visible means of support.” 

And the man muttered as he was marched out: 
“No visible means of support! Good Lord! 
Ain’t my wife in court?” 


NOTES. 


As an example of euphemism, the verdict of an 
Omaha, Neb., coroner’s jury probably stands alone. 
It was ‘impanelled to take action on the case of a 
negro who had been hanged by a mob ; and after 
a careful review of the facts, which were admitted, 
it brought in a verdict that the man had been 
“frightened to death by unknown persons.” — 
Exchange. 


TuE celebrated Jeremiah Mason was once waited 
upon by the president of an insurance company, a 
somewhat pompous gentleman, who wished to 
consult him upon a question of law. The coun- 
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sellor pointed him to a chair, and went on to finish 
a letter he was writing, which he at length sealed 
and handed to a messenger. ‘Then turning to his 
client, he said, “Mr. B., I must be in court in 
twenty minutes. Please to state the facts in your 
case as tersely as you can, and I will give you my 
best attention.” But Mr. B. could not help stating 
his own views of the law as he proceeded, and it 
was pretty obvious that he would not be able to 
finish his statement within the time allowed. The 
old lawyer sat silently, but subirascing vehemently 
the while, till the twenty minutes expired; and 
then, taking out his watch, he rose to depart and 
said, “ Good-morning, Mr. B. Were you a/ways 
such a damned fool?” Mr. B. was not pleased 
at this, and he innocently complained of it to a 
friend, from whom at second hand the writer de- 
rived it. 

When, at one time, the proceedings of a court 
which he was attending near an establishment of 
certain Shakers in New Hampshire were not in- 


_ teresting to him, Mr. Mason was invited by Judge 


| were met by one of the brethren. 
let her off this time, I’ll see to it that she werks y 





Warren to visit that institution, and they rode over 
to it. On arriving and knocking at the door, they 
Judge Warren 
said that if it were agreeable they would like to 
look over the interesting establishment. The 
Shaker gave no answer, but gazed intently at the 
very tall and portly figure of Mr. Mason. The 
judge repeated his request a second time in vain, 
the doorkeeper still staring at his huge visitor ; and 
when it had been again vainly repeated, Mr. 
Mason’s patience gave way, and he rapped out, 
“Damn your soul, Sir! can’t you speak?” 
“Friend,” said the quiet janitor, “ by thy looks 
and thy /anguage, I take thee to be Jeremiah 
Mason.” As the gentleman had by this time 
grown old and become pious, and was very much 
ashamed of his regretted habit of swearing, the 
scene had to drop at once, and the judge hurried 
his friend to their chaise and departed. 

On another occasion, when in the trial of a 
cause the presiding justice interposed a question 
to the witness on the stand, Mr. Mason rose and 
said : “Stop a moment, Mr. Witness. If it please 
the court, I should like to know on which side this 
question is asked, — if on our side, we don’t want 
it; if on the other, it ain’t competent.” 





JAPANESE justice as dealt out in some sections 
of the country has the effect of making business in 
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the courts very dull. At a little place called 
Akilas the following scene occurred recently : The 
magistrate ordered a prisoner to be brought in 
with the prosecutor and witnesses. The culprit 
was charged with stealing two yens, about $1.60. 

“What have you to say?”’ asked the magistrate. 

“The prisoner stole my money,” answered the 
prosecutor. 

“What do the witnesses say?” inquired the 
magistrate. 

“T saw him in the act,” was the reply of each 
one. 

Then the magistrate said to the prisoner: 
“Four weeks’ imprisonment for stealing; I will 
send the prosecutor to jail one week for not being 
smart enough to keep his own money, and sen- 
tence the witnesses for the same time for not 
minding their own business.” 


Ir must be a human frailty to delight in law- 
suits. Some people seem to find their chief pleas- 
ure in being miserable over them. The Buffalo 
“Courier” cites an instance of litigation long 
drawn out. The suit is that of Polen against Bush- 
nell, now before a referee in New York, and it is 
enjoying the twenty-seventh year of its continu- 
ance. During.its progress death has overtaken 
the defendant, the original referee, four judges, 
three county clerks, and the original parties in in- 
terest. ‘The present referee has been engaged on 
it seventeen years, and the present stenographer 
eleven years. One lawyer has been in it from the 
start, but he has grown so deaf that he has to call 
in other lawyers to help him. The notes of one 
of the stenographers were found in the Kings 





County poorhouse, of which the stenographer was — 


an inmate, and the lad who was sent to subpcena 
him is now a middle-aged man. The interest on 


the sum originally claimed would have twice | 


doubled it since the case began. The costs in- 
volved are greater than the original claim, and 
there is nobody to whom the judgment can be 
paid if one is secured. But the case may outlast 
another generation. 


LayMEN often wonder at the wrangling of coun- 
sel about the form in which a question should be 
put, one form being eventually decided by the 
court as proper and the, other improper, while as 
a matter of fact the interrogatory so far as the wit- 
ness is concerned is the same in either case, and 


the answer and its effect on the jury also the same ; 
but as showing that there is danger in not carefully 
formulating a question, the following instance is to 
the point : — 

The action was one of tort, and a medical wit- 
ness had testified that the injury to the plaintiff 
was in his opinion likely to prove a permanent 


_ one. Counsel for the defence, who by the way 


is one of the most brilliant and successful at the 
bar, at the close of a pretty rigid cross-examination 
put the following question, — 

“Doctor, are there not many cases recorded 
where persons who have been bedridden for years 
have suddenly been cured, miraculously as it were, 
by the laying on of hands, and have arisen and 
taken up their beds and walked?” 

The doctor, evidently well read in the Scrip- 
tures, after an instant’s delay to insure attention, 
replied, — 

“ Well, sir, at this moment I can recall but one 
well-authenticated case.” 

There was amusement throughout the court- 
room, and the examination stopped there. 

Except for the form of the question the doctor 
would not have had his chance. 


“* Respect for the laws ;” that’s the English ex- 
pression. ‘They so venerate the laws that they 
never repeal them. It follows, often, that they 
don’t execute them. An old law falls into desue- 
tude like an ancient maiden; but they don’t kill 
the one any more than they kill the other. They 
cease to practise them; that’s all. They leave 
both free to believe themselves young and _ beauti- 
ful, dreaming that they are alive. ‘This politeness 
they call respect for the laws. — Victor Hugo. 


A MINNEAPOLIs lawyer entered a demurrer to an 
indictment against a prisoner charged with having 


| shot several fine hogs belonging to a neighbor, on 


the ground that the shooting of the animals in- 
creased their value, as it saved the owner the 
expense of killing them. 


Ir would excite no little laughter now-a-days to 
see an advocate setting out for court attended bya 
long train of clients and admiring friends, and es- 
corted to his home after the labors of the day amid 
their congratulations and applause. Yet this was 
the ordinary case at Rome, where, as it was the 
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usual custom to appear in public with a crowd of 
‘parasites and retainers, such marks of popularity 
occasioned no surprise. But even in cold, deco- 
rous England, one instance at least of this en- 
thusiasm has been known. After the trials of 
Hardy, Horne Tooke, and Thelwell, and their tri- 
umphant acquittal through the splendid advocacy 
of Erskine, his horses were taken from the car- 
riage, and he was drawn home by the mob with 
tumultuous cheers. 


WE are unable to give the name of the author 
of the following singular address to the jury: 
“ Gentlemen of the jury, you are impanelled here to 
try a cause of the vastest importance to this com- 
munity. The defendant has been guilty of a 
crime and cruelty unequalled in the annals of 
crime, which show him to be the most carniferous 
wretch that walks this celestial football. Gentlemen, 
when I think of it, I can scarcely help gushing 
out in a flood of tears, and crying out with one of 
the Apostles, ‘Oh that my head was waters and 
my eyes a fountain of tears!’ While this poor 
unoffending hog, whose only bad trait was an in- 
nocent waggishness, and that confined to one of 
his extreme extremities, was quietly nipping the 
miserable grass that grew in the defendant’s miser- 
able pasture, thinking of no harm, this cruel mon- 
ster, armed witha deadly gun loaded to the muzzle 
with missiles of death, stealthily approached his 
unconscious victim, and discharged the whole 
deadly contents of that still deadlier gun right into 
his solar system, and, with one fearful squeal of 
agony, he fell dead on the ground!” 


fiecent Deaths. 


In the death of Isaac Marston, ex-Judge of the 


Supreme Court of Michigan, that State loses one | 


of the most prominent members of its bar. Mr. 
Marston was born at Poyntzpass, Ireland, on Jan. 2, 


1839. At an early age he emigrated and came | 


to Michigan, where he hired out as a farm laborer 
and got a little schooling. He graduated from the 
Law School in 1861. After being admitted to the 
bar, he finally went to Bay City, where he speedily 
rose in his profession, and in 1872 he was a mem- 
ber of the State Legislature. In 1874 he was 


Attorney-General of the State, and in 1875, upon 
the resignation of Judge Christiancy, he was ap- 
pointed to a place on the Supreme Bench, where 
he remained for eight years. He resigned in 1883, 
and resumed the practice of the law in Detroit. 

[An excellent portrait of Judge Marston, ac- 
companied by an interesting sketch of his life, 
was published in the September (1890) number 
of the “Green Bag.’’| 


FRANCIS BROOKS, a prominent Boston lawyer, 
died October 28. He was born in Medford, 
Nov. 1, 1824, and came of distinguished ancestry, 
being descended in a direct line from Rev. John 
Cotton, the famous Puritan divine, and is con- 
nected with all the great families that have figured 
in the early history of New England. 

His mother was Elizabeth Boott; his father, 
Edward Brooks, one of the founders and the first 
President of the General Theological Library ; his 
grandfather was the well-known Boston merchant, 
| Peter C. Brooks, in his day the wealthiest man in 
| the country. Rev. Edward Brooks, his great- 
| grandfather, was Librarian of Harvard College 
previous to the Revolution, an active participant 
in the battle of Lexington, and afterward in 1777 
Chaplain of the Continental frigate Hancock, 
which was captured by the British, who treated 
the prisoners with such severity and hardship that 
Chaplain Brooks died shortly after his release as 
the result of his sufferings. 

The family has owned and lived upon the same 
estate since 1679, when Caleb Brooks came to 
Medford from Concord and settled upon a lot of 
404 acres that had been bought by his father, 
| Thomas brooks, in 1660, from Edward Collins, 
| one of Governor Craddock’s partners, and the ex- 
| ecutor of his will. This Thomas Brooks was the first 
| of the name in New England. having settled in 
| 








Watertown in 1631, removing to Concord in 1637, 
where he held important offices among the early 
settlers. Previous to 1854, Mr. Brooks was known 
| as Francis Boott Brooks, and graduated from 
| Harvard College Law School, Class of 1846. 
| Mr. Brooks represented Medford in the Legis- 
| lature in 1862. He has also held honorary posi- 
| tions on State Boards, and always took an active 
interest in educational and philanthropic matters. 
In 1871 he was sent with Edmund Dwight to dis- 
| tribute the Boston French relief fund among the 
| suffering peasantry in the neighborhood of Paris. 
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REVIEWS. 


Ow1nc to the early date at which we go to press 
with this number, we are obliged to defer notices 
of December issues of the Magazines until January. 


BOOK NOTICES. 


A SELECTION OF LEADING CASES IN THE Com- 
MON Law. With notes. By WaLreR SHIRLEY 
SHIRLEY. Fourth Edition by RicHarp Wat- 
son, LL.B. Stevens & Sons, London, England. 
Cloth. $4.80. 


These leading cases, selected by Mr. Shirley, have 
long been most favorably known to the profession, and 
have been of the greatest assistance to students. The 
selections are numerous, and all of them “ leading” 
cases; while the notes, evidently prepared with much 
care, add greatly to the value of the work. Shortly 
after the publication of the third edition, the learned 
author died, and the present edition has been care- 
fully revised by Mr. Watson. Numerous decisions 
and statutes of recent date have been incorporated, 
and many new citations of cases are given. In its 
present form the hook is deserving of unqualified 
praise, and we commend it especially to the consider- 
ation of teachers and students in our law schools. 


SUSPENSION OF THE POWER OF ALIENATION AND 
POSTPONEMENT OF VESTING, under the Laws of 
New York, Michigan, Minnesota, and Wiscon- 
sin, with an Appendix containing the corre- 
sponding statutes concerning suspension in the 
States of California, Idaho, Indiana, Iowa, Ken- 
tucky, North Dakota, and South Dakota. By 
SrEwART CHAPLIN, of the New York Bar. 
Baker, Voorhis, & Co., New York, 1891. Law 
sheep. $4.50. 


This treatise will be found of especial value to 
practitioners in the States to whose statutory pro- 
visions it has particular reference. The subject is 
one of great importance, and one involving many 
nice legal points, and has been very fully and ex- 
haustively treated by Mr. Chaplin. Many years ago 
the State of New York abandoned the common law 
of perpetuities and kindred subjects, and instituted an 
entirely new system, which has since been adopted, 
in nearly all important respects, by the States of 


Michigan, Minnesota, and Wisconsin. The radical || 








changes thus introduced have rendered inapplicable, 
to a large degree in these States, the text-books and 
reports embodying the earlier law; and this treatise 
of Mr. Chaplin’s will supply a long-felt want. 


NEw COMMENTARIES ON MARRIAGE, DIVORCE, AND 
SEPARATION, AS TO THE LAw, EvIDENCE, PLEAD- 
ING, PRACTICE, FORMS, AND THE EVIDENCE OF 
MARRIAGE IN ALL ISSUES, ON A NEW SYSTEM OF 
LEGAL Exposition. By JOEL PRENTIsS BIsHOP, 
LL.D. T. H. Flood & Co., Chicago, 1891. 
Two vols. Law Sheep. $12.00. 


The first of Mr. Bishop’s legal writings, a treatise 
on “ Marriage and Divorce,” published nearly forty 
years ago, brought the learned author at once into 
prominence, and his subsequent works have advanced 
him to the foremost rank of our legal writers. This 
new work, besides covering the same field as the au- 
thor’s former treatise on the subject, whereof it is in 
a measure a reconstruction, includes also Breaches of 
the Marriage Promise, Seduction of the Wife, Seduc- 
tion of the Husband, and various minor topics. 
The entire subject is brought down to the present 
date, and is treated from the standpoint of to-day. 
as though the author had never before written upon 
the subject. These “ New Commentaries” are in- 
tended to be an exemplification of Mr. Bishop’s 
“ New System of Legal Exposition,” by which 
he hopes to introduce the practitioner to available 
methods of investigation and labor productive of 
higher results than have been common heretofore. 
The system certainly has the charm of novelty; and if 
it will accomplish all that Mr. Bishop claims, the prac- 
titioner can go into court with an absolute certainty as 
to just how his case will be decided. The germ from 
which this great result is to grow is contained in the 
principle that ‘“ 7yuth, alone and unadorned, with 
no shadow of contiguous error upon its visage, ts 
usually recognized alike by all men; and the prin- 
cipal reason why differences arise is because it has 
never thus been distinctly and accurately seen.’ By 
the new system of Mr. Bishop’s, we are to be enabled 
to see the plain, simple, and unadorned truth. ’T is 
a consummation devoutly to be wished. ‘This sys- 
tem,” to quote the author’s words, “consists, to state 
it briefly, of carrying each question into the light of, 
first, the entire subject; secondly. the entire legal 
system ; thirdly, those laws of our earthly existence 
which man has no power to change; and lastly, those 
technical rules which have become established through 
the judicial doctrine of stare decis?s; then, of intro- 
ducing into the problem all the considerations which 
are relevant, and esfecia/ly not overlooking any; and 
thereby determining and writing down what in fact 
the judicial mind of our own country and age, when 
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duly made cognizant of all, will hold upon the several 
questions. It follows no opinion of any preceding 
writer or judge which an examination shows to be 
contrary to the reasonings and settled doctrines of 
the law; and especially it never introduces any opin- 
ion or reasoning of the author, but states instead the 
law’s reasonings and conclusions as every judge will 
hold them on being duly enlightened from the bar. 
For it recognizes the fact that while the past lives in 
its translated wisdom and reason, its inert, dead forms 
are buried, and the dealings of practitioners and judges 
are exclusively with the present and future. It does 
not attempt to bend or seduce away any mind from 
former convictions ; its aim is the far higher one, — to 
induce, by all justifiable persuasions, the reader ¢0 /ook, 
not solicitous about the result of the looking. It rec- 
ognizes the fact that our conflicts of judicial opinion 
do not result in any considerable degree from real 
differences, but almost entirely from the overlooking 
of things by judges who, if they had all before their 
thoughts, would decide in harmony.”’ 

Without expressing ourselves as to the result of this 
new system of legal exposition, we cannot too highly 
praise this work as a legal treatise. It is a mine of 
legal information upon the subject treated, and is the 
ablest exposition of the law of Marriage, Divorce, 
and Separation yet published. 


THE SUPREME CourT OF THE UNITED States: Its 
History, by Hampron L. Carson, of the Phil- 
adelphia Bar; and its Centennial Celebration, 
Feb. 4, 1890, prepared under direction of the 
Judiciary Centennial Committee. John Y. Hu- 
ber Co., Philadelphia, 1891. Cloth. $10.00. 


In selecting Mr. Carson for the task of preparing 
a volume which should fittingly commemorate the 





mittee having the matter in charge certainly made a 
most wise and happy choice. The superb work now 
before us, the result of his labors, is a. tribute to our 
highest tribunal of which both the author and the pro- 
fession may well feel proud. Its importance and value 
can hardly be overestimated, being as it is the first 
complete history of the Supreme Court ever published. 
While Mr. Carson has not attempted to write a trea- 
tise on constitutional law, he has given a clear and in- 
teresting account of the sources of the jurisdiction of 
the court, the establishment of the court itself, and 
then, dividing his subject into epochs, he traces its his- 
tory to the present time. Its most important decisions 
are recalled and commented upon, and many interest- 
ing incidents are reverted to. Brief but admirable 
biographical sketches are given of all Chief and Asso- 
ciate Justices, displaying a vast amount of research 
and investigation by the learned author. The text is 
in fact a mine of valuable information, and the reader 
cannot but feel a glow of: pride as he traces the 
growth and development of our Supreme Tribunal 
from its inception down through its eventful century 
of existence. 

To all this valuable collection of historical facts has 
been added a collection of illustrations unequalled 
in any work yet published. FiFTY-THREE superbly 


‘etched portraits, executed by the well-known artists, 


Max Rosenthal and Albert Rosenthal, of Philadel- 
phia, adorn the pages of this work, forming a 
complete collection of portraits of every Chief and 
Associate Justice who has occupied a seat upon 
the Supreme Bench. Autographs taken from ori- 
ginal letters are appended to all these pictures. 
The prints alone are worth many times the price of 
the book. Taken as a whole, no work has ever been 
offered to the profession which possesses such in- 
trinsic value; and the lawyer who once sees it will 
not rest easy in his mind until he makes himself the 


centennial celebration of the Supreme Court, the com- | fortunate owner of a copy. 











